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PREFACE TO 1998 EDITION

At the First Circuit Judicial Conference on October 1, 1997, the assembled federal judges voted to
approve the publication of these pattern instructions. Although we believe that the pattern
instructions and, in particat, the commentary that accompanies them will be helpful in crafting a
jury charge in a particular case, it bears emphasis that no district judge is required to use the pattern
instructions, and that the Court of Appeals has not in any way approved th&aiparticular
instruction.

It is our hope to keep these pattern instructions updated as the law develops. As a result, we
welcome any suggested modifications or improvements. In addition, we invite the submission of
pattern charges for any other commty charged crimes in the First Circuit.

Particular thanks are due to Professor Melvyn Zarr of the University of Maine School of Law and
John Ciraldo of Perkins, Thompson, Hinckley & Keddy wheachaired the drafting committee, as
well as to each of thmembers of that committee who worked diligently to produce these pattern
instructions.

D. Brock Hornby
United States Chief District Judge
District of Maine

11/97



CITATIONS TO OTHER PATTERN INSTRUCTIONS

We have abbreviated our citations to othdtgua instructions as follows:

Fifth Circuit Instruction . . . . . Fifth Circuit District Judges Association Pattern Jury
Instructions CommitteePattern Jury Instructions, Criminal
Casegq1990)

Sixth Circuit Instruction . . . . . Sixth Circuit Distri¢ Judges Association Pattern Criminal
Jury Instructions Committee,Pattern Criminal Jury
Instructions(1991)

Eighth Circuit Instruction . . . . . Eighth Circuit Committee on Model Criminal Jury
InstructionsManual of Model Criminal Jury Instructions for
the District Courts of the Eighth Circ{it996)

Ninth Circuit Instruction . . . . . Ninth Circuit Committee on Model Criminal Jury
InstructionsManual of Model Criminal Jury Instruction for
the District Courts of the Ninth Circuit995)

Eleventh Circtt Instruction . . . . . Eleventh Circuit District Judges Association Pattern Jury
Instructions CommitteePattern Jury Instructions, Criminal
Caseq1985)

Federal Judicial Center

Instruction . . . .. Federal Judicial CenteRPattern Criminal Jurynktructions

(1988)

Sand, et al., Instruction . . . . . Leonard B. Sand et alModern Federal Jury Instructions
(2000)



HOW TO USE THE PATTERN INSTRUCTIONS

These instructions will function best if specific references to the case being tried aeslinert
example, every time we have put the word fAndefe
Substitute the defendantdos actual name. The s
General studies of juror understanding sugtiesttjuries understand better when actual names are
used rather than terms | i ke Adefendant o or fAwi
Al 6 rather than the third person Athe courto w
alternatives, select the alternative(s) that best fit(s) the evidence in your case.



PART 1

1.01

1.02
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1.05
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1.08

1.09
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[Updated 6/1402]
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[Updated 6/1402]

[Updated 6/1402]
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1.01 Duties of the Jury
[Updated 6/1402]

Ladies and gentlemen: You now are the jury in this case, and | want to take a few minutes to tell you
something about your dusi@s jurors and to give you some instructions. Atthe end of the trial | will
give you more detailed instructions. Those instructions will control your deliberations.

It will be your duty to decide from the evidence what the facts are. You, and ymy ate the

judges of the facts. You will hear the evidence, decide what the facts are, and then apply those facts
to the law | give to you. That is how you will reach your verdict. In doing so you must follow that
law whether you agree with it or nothe evidence will consist of the testimony of witnesses,
documents and other things received into evidence as exhibits, and any facts on which the lawyers
agree or which | may instruct you to accept.

You should not take anything | may say or do durirgyttial as indicating what | think of the
believability or significance of the evidence or what your verdict should be.

Comment
(1)  This instruction is derived from Ninth Circuit Instruction 1.01.

(2) A[J]J]urors may have t he thgrauwyeis to apply thedgawas e t h
interpreted by t he cour tUnitedéStatds viBbaedmpdOF.2dd10d b e s
116 (1st Cir. 1969) (citingparf & Hansen v. United Statd$6 U.S. 51 (1895)). Thus, while a jury

may acquit an acsed for any reason or no reassgeHorning v. District of Columbia254 U.S.

135, 138 (1920) (A[T]he jury has the power to
trial jJudges may not instruct the jurors about this power of nullibcatUnited States v. Manning

79 F.3d 212, 219 (1st Cir. 199@&)nited States v. Sepulvedsb F.3d 1161, 1190 (1st Cir. 1993)

(citing United States v. Desmara®38 F.2d 347, 350 (1st Cir. 1991) (collecting cassgpalso

United Statesv.Garcigdosa 876 F. 2d 209, 226 (1lst Cir. 1989
of every other federal appe lvacaddbaothergrounds498 hat h
U.S. 954 (1990)Jnited States v. Trujillp714 F.2d 102, 1686 (11th Cir. 183) (collecting cases).
Furthermore, A[t]his proscription is invariant
aggressive |l awyer managed to pique a particul a
argument,orthatanpgp ng prosecutor failed to Bepulveda a t i n
15 F.3d at 1190.

During the closing arguments@epulved@ ne of the defendantsd at
to fisend out a questi ono ydidsoaeguestingrihg trigl judgeg/to nu | |
Al c]l ari fy the | &vatld8d. Theyudge responddd with thefalowing whiclo
was affirmed by the First Circuit:
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Federal trial judges are forbidden to instruct on jury nullification, beseau
they are required to instruct only on the law which applies to a case. As |
have indicated to you, the burden in each instance which is here placed upon
the Government is to prove each element of the offenses . . . beyond a
reasonable doubt, and in txeent the Government fails to sustain its burden

of proof beyond a reasonable doubt as to any essential element of any offense
charged against each defendant, it has then failed in its burden of proof as to
such defendant and that defendant is to be #edui In short, if the
Government proves its case against any defendangshaudconvict that
defendant. If it fails to prove its case against any defendamhystacquit

that defendant.
Id. at 118990 (emphases added). Judge Selya explainetithae A contrast i n dire
t wo sentences, Atogether with the courtds ref
nullification, |l eft pregnant the possidht | ity

1190.
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1.02 Nature of Indictment; Presumption of Innocence
[Updated 7/27/07)

This criminal case has been brought by the United States government. | will sometimes refer to the
government as the prosecution. The government is represented at this triaskistant United

States attorney, | |. The defendant, | |, is represented by [his/her] lawyer,

| |. Alternative:The defendant, | |, has decided to represent [him/herself]
and not use the services of a lawyer. [He]8ls a perfect right to do this. [His/Her] decision has

no bearing on whether [he/she] is guilty or not guilty, and it should have no effect on your
consideration of the case.]

[Defendant] has been charged by the government with violation of a federal[He/She] is
charged with ¢.g, having intentionally distributed heroin]. The charge against [defendant] is
contained in the indictment. The indictment is simply the description of the charge against
[defendant]; it is not evidence of anything. {Bedant] pleaded not guilty to the charge and denies
committing the crime. [He/She] is presumed innocent and may not be found guilty by you unless all
of you unanimously find that the government has proven [his/her] guilt beyond a reasonable doubt.

[Addition for multtdefendant case3he defendants are being tried together because the government
has charged that they acted together in committing the crime of | |. Butyou will have to
give separate consideration to the case against each defeBdamot think of the defendants as a

group.]

Comment

(1)  Thisinstruction is derived from Federal Judicial Center Instructi@n[1LW] e not e t hat
should be scrupulous in avoiding any possibility of inference that allegations in the indibement
t r eat ed Usited Sfatescvt Martinevives, 475 F3d 48, 48 n.3(1st Cir. 2007).

2) A NnAstatement [ i n a jury ifound probablecausenif t hat
considered in isolation, could mislead a petit jury into accordingsid i cance t o t he ¢
a ct i United States v. McFarlané91F.3d53, 60(1st Cir. 2007).
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1.03 Previous Trial
[Updated 6/1402]

You may hear reference to a previous trial of this case. A previous trial did occur. But [defendant]
and the gvernment are entitled to have you decide this case entirely on the evidence that has come
before you in this trial. You should not consider the fact of a previous trial in any way when you
decide whether the government has proven, beyond a reasondit|eldduhe defendant committed

the crime.

Comment

(1)  This instruction is derived from Ninth Circuit Instruction 2.09, Federal Judicial Center
Instruction 14, and Sand, et al., Instructieh® The commentary to the Ninth Circuit and Federal

Judicid Center instructions both recommend that this instruction not be given unless specifically
requested by the defensBeealsoUnited States v. Seal887 F.2d 1102, 11090 (5th Cir. 1993)

(finding it was not error to fail to instruct the jurywhendsfen counsel refused tri
give instruction following inadvertent refere

(2)  The District of Columbia Circuit has suggested that the following cautionary instruction be

given at theutsef a retrid : ARnThe defendant has been tried I
state.] You have no concern with that. The law charges you to render a verdict solely on the
evi dence CarseyvhUnited StateB9a F.2d 810, 812 (D.C. Cir. 196Tinding defense
counsel 6s mention of fAmistrialsodo did not subs
trial, so that the trial judge should have handled the matter through a cautionary instruction instead of
declaring a mistrial)seealsoUnited States v. Hyke#61 F.2d 721, 726 (3d Cir. 1972) (affirming
instruction given after mention during jury selection of previous mistrial; instruction cautioning jury

t hat A T] he fact that this is the wbcywynd tri
understand that? No i nference cblnited Btgtesk.i nd s
Faulkner17F.3d 745,768 4 (5t h Cir. 1994) (affirming court
for mistrial in context of newscasts erroneouspomting that previous trial ended in mistrial due to

jury tampering).

14



1.04 Preliminary Statement of Elements of Crime
[Updated 6/1402]

In order to help you follow the evidence, | will now give you a brief summary of the elements of the
crime[s] chargd, each of which the government must prove beyond a reasonable doubt to make its
case:

First, [ I;
Second| K
Third, [ K
etc.

[The description of the crime in this preliminary instruction should not simply track statutory
language but should be stated in plain language as much as possible.]

You should understand, however, that what | have just given you is only a preliminary outline. At
the end of the trial | will give you a final instruction on these matters. |If thereyidifi@rence
between what | just told you, and what | tell you in the instruction | give you at the end of the trial,
the instructions given at the end of the trial govern.

Comment

This instruction is derived from Eighth Circuit Instruction 1.02 andiN@ircuit Instruction 1.02.
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1.05 Evidence; Objections; Rulings; Bench Conferences
[Updated 6/1402]

| have mentioned the word fievidence. 0 Eviden
and other things received as exhibits, and any faetshiive been stipulat@dhat is, formally
agreed to by the parties.

There are rules of evidence that control what can be received into evidence. When a lawyer asks a
guestion or offers an exhibit into evidence, and a lawyer on the other side thinksighadt
permitted by the rules of evidence, that lawyer may object. This simply means that the lawyer is
requesting that | make a decision on a patrticular rule of evidence.

Then it may be necessary for me to talk with the lawyers out of the heatimg jofy, either by

having a bench conference here while the jury is present in the courtroom, or by calling a recess.
Please understand that while you are waiting, we are working. The purpose of these conferences is
to decide how certain evidence id®treated under the rules of evidence, and to avoid confusion
and error. We will, of course, do what we can to keep the number and length of these conferences to
a minimum.

Certain things are not evidence. | will list those things for you now:

(1) Staements, arguments, questions and comments by lawyers representing the parties
in the case are not evidence.

(2)  Objections are not evidence. Lawyers have a duty to their client to object when they
believe something is improper under the rules of evieen€ou should not be
influenced by the objection. If | sustain an objection, you must ignore the question or
exhibit and must not try to guess what the answer might have been or the exhibit
might have contained. If | overrule the objection, the evideiltbe admitted, but
do not give it special attention because of the objection.

(3) Testimony that I strike from the record, or tell you to disregard, is not evidence and
must not be considered.

(4)  Anything you see or hear about this case outsidediietroom is not evidence,
unless | specifically tell you otherwise during the trial.

Furthermore, a particular item of evidence is sometimes received for a limited purpose only. Thatis,
it can be used by you only for a particular purpose, and nonfoother purpose. | will tell you
when that occurs and instruct you on the purposes for which the item can and cannot be used.

Finally, some of you may have heard the ter ms
Direct evidence is testimony laywitness about what that witness personally saw or heard or did.
Circumstantial evidence is indirect evidence, that is, it is proof of one or more facts from which one

can find or infer another fact. You may consider both direct and circumstant@hegidThe law

16



permits you to give equal weight to both, but it is for you to decide how much weight to give to any
evidence.

Comment

This instruction is derived from Federal Judicial Center Instruction 1, Eighth Circuit Instructions
1.03, 1.07 and NintRircuit Instructions 1.05, 1.06.

17



1.06 Credibility of Witnesses
[Updated 6/1402]

In deciding what the facts are, you may have to decide what testimony you believe and what
testimony you do not believe. You may believe everything a witness sayy padrof it or none
of it.

In deciding what to believe, you may consider a number of factors, including the following: (1) the
witness's ability to see or hear or know the things the witness testifies to; (2) the quality of the
witness's memory; (3) theitness's manner while testifying; (4) whether the witness has an interest
in the outcome of the case or any motive, bias or prejudice; (5) whether the witness is contradicted
by anything the witness said or wrote before trial or by other evidence; JdmaBeasonable the
witness's testimony is when considered in the light of other evidence which you believe.

Comment

This instruction is derived from Eighth Circuit Instruction 1.05 and Ninth Circuit Instruction 1.07.

18



1.07 Conduct of the Jury
[Updatel: 6/1402]

To insure fairness, you as jurors must obey the following rules:

First, do not talk among yourselves about this case, or about anyone involved with it, until
the end of the case when you go to the jury room to decide on your verdict;

Seconddo not talk with anyone else about this case, or about anyone who has anything to do
with it, unt il the trial has ended and you
includes members of your family and your friends. You may tell them thatgaujaror,

but do not tell them anything about the case until after you have been discharged by me;

Third, do not let anyone talk to you about the case or about anyone who has anything to do
with it. If someone should try to talk to you, please repdd me immediately;

Fourth during the trial do not talk with or speak to any of the parties, lawyers or witnesses
involved in this cas@ you should not even pass the time of day with any of them. It is
important not only that you do justice in this cdsat that you also give the appearance of
doing justice. If a person from one side of the lawsuit sees you talking to a person from the
other sidé even if it is simply to pass the time of @agn unwarranted and unnecessary
suspicion about your fairnessght be aroused. If any lawyer, party or witness does not
speak to you when you pass in the hall, ride the elevator or the like, it is because they are not
supposed to talk or visit with you;

Fifth, do not read any news stories or articles about theocabeut anyone involved with it,
or listen to any radio or television reports about the case or about anyone involved with it;

Sixth, do not do any research, such as consulting dictionaries or other reference materials,
and do not make any investigatiabout the case on your own;

Seventhif you need to communicate with me simply give a signed note to the [court security
officer] to give to me; and

Eighth, do not make up your mind about what the verdict should be until after you have gone
to the juryroom to decide the case and you and your fellow jurors have discussed the
evidence. Keep an open mind until then.
Comment
This instruction is derived from Eighth Circuit Instruction 1.08 and Ninth Circuit Instruction

1.08.
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1.08 Notetaking
[Updated 6/14/02]

| am going to permit you to take notes in this case, and the courtroom deputy has distributed pencils
and pads for your use. | wantto give you a couple of warnings about taking notes, however. First of
all, do not allow your not¢aking to disract you from listening carefully to the testimony that is
being presented. If you would prefer not to take notes at all but simply to listen, please feel free to
do so. Please remember also from some of your grettenl experiences that not everythyog

write down is necessarily what was said. Thus, when you return to the jury room to discuss the case,
do not assume simply because something appears in somebody's notes that it necessarily took place
in court. Instead, it is your collective memorgtimust control as you deliberate upon the verdict.
Please take your notes to the jury room at every recess. | will have the courtroom deputy collect
them at the end of each day and place them in the vault. They will then be returned to you the next
moming. When the case is over, your notes will be destroyed. These steps are in line with my
earlier instruction to you that it is important that you not discuss the case with anyone or permit
anyone to discuss it with you.

Comment

(2) AThe de alowsthe quny to take notes and use them during deliberations is a matter
within the di scr gnitddStateso.Porterdd=.2d 1r, 12 fl$t Ciic 1986). The o

trial judge, however, should explain to jurors that the notes shouldbenhged to refresh their
recoll ections of the evidence presented and dar
United States v. OppoB63 F.2d 141, 148 n.12 (1st Cir. 1988).

(2)  The district court is within its discretion to limit whdmetjurors may take notes during the
trial. United Statesv.Dardea 70 F. 3d 1507, 1537 (1st Cir. 199
allow jurors to take notes only when viewing exhibits so as not to distract them from live testimony).
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1.09 Outline of the Trial
[Updated 6/1402]

The first step in the trial will be the opening statements. The government in its opening statement
will tell you about the evidence that it intends to put before you, so that you will have an idea of what
the governmet's case is going to be.

Just as the indictment is not evidence, neither is the opening statement evidence. Its purpose is only
to help you understand what the evidence will be and what the government will try to prove.

[After the government'sopenigsgt at ement , [ defendant] 6s attor ne)
opening statement. At this point in the trial, no evidence has been offered by either side.]

Next the government will offer evidence that it says will support the charge[s] againatlsie
The government s evidence in this case will ¢
documents and other exhibits. In a moment | will say more about the nature of evidence.

After the government ' s e[makelaeopeniag stateniest ind]prdsanh t |
evidence in the [defendant] 6s behalf, but [
[defendant] is presumed innocent, and the government must prove the guilt of [defendant] beyond a
reasonable doubt. [Bendant] does not have to prove [his/her] innocence.

‘N

0
h

After you have heard all the evidence on both sides, the government and the defense will each be
given time for their final arguments. 1 just told you that the opening statements by the lawyers are
notevidence. The same applies to the closing arguments. They are not evidence either. In their
closing arguments the lawyers for the government and [defendant] will attempt to summarize and
help you understand the evidence that was presented.

The final @rt of the trial occurs when | instruct you about the rules of law that you are to use in
reaching your verdict. After hearing my instructions, you will leave the courtroom together to make
your decisions. Your deliberations will be secret. You willarévave to explain your verdict to
anyone.

Comment

(1)  This instruction is derived from Federal Judicial Center Instruction 1.

(2)  The third paragraph should be omitted if the defense reserves its opening statement until
later. The judge should reselthis issue with the lawyers before giving the instruction.
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PART 2 INSTRUCTIONS CONCERNING CERTAIN MATTERS OF EVIDENCE

2.01 Stipulations [Updated 8/10/07
2.02 Judicial Notice [Updated 6/1402]
2.03 Impeachment by Prior Inconsistent Statement [Updaed 6/1402]
2.04 Impeachment of Witness Testimony by Prior Conviction [Updated 6/1402]
2.05 Impeachment of Defendant's Testimony by Prior Conviction [Updated 6/1402]
2.06 Evidence of Defendant's Prior Similar Acts [Updated 6/1402]
2.07 Weighingthe Testimony of an Expert Witness [Updated 6/1402]
2.08 Caution as to Cooperating Witness/Accomplice/Paid Informantpdated 8/9/06]
2.09 Use of Tapes and Transcripts [Updated 12/5/03]
2.10 Flight After Accusation/Consciousness of Guilt [Updated 8/25/06]
2.11 Statements by Defendant [Updated 6/1402]
2.12 Missing Witness [Updated 8/25/04
2.13 Witness (Not the Defendant) Who Takes the Fifth Amendmepipdated 7/31/03]
2.14 Definition of AKnowinglyo [Updated 6/1402]
2.15 AWI | | fuds Bl AnndameWay of Sat i wddaedsspg A Kn o wi
2.16 Definition of AW I I fullyo [New: 7/31/03]
2.17 Taking a View [Updated 6/1402]
2.18 Character Evidence [Updated 6/1402]
2.19 Testimony by Defendant [New: 1/24/06]

Introductory Comment

Instructions concerning evidence may be used during the trial, or in the final instructions or at both
times. They are collected here for easy reference.
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2.01

The evidence in this case includes facts to which thedeshave agreed or stipulated. A stipulation

Stipulations

[Updated 8/10/07

means simply that the government and the defendant accept the truth of a particular proposition or
fact. Since there is no disagreement, there is no need for evidence apart from the stipulation. You
must accpt the stipulation as fact to be given whatever weight you choose.

(1)

Comment

Technically, the court erred by first presenting the subject matter of
the stipulation to the jury in its jury instructions, after the close of
evidence.Ordinarily, unles there is a contrary agreement between
the parties, district courts should ensure that a stipulation, or the
content thereof, is presented to the jurors prior to the close of
evidence. This presentation may take various forms: the stipulation
itself coud be entered into evidence, the court could read the
stipulation into evidence, or the parties could agree that one of them
will publish the stipulation to the jury. The presentation will often
include an explanation by the court that the stipulation s the
government and the defendant accept the truth of a particular
proposition of fact, and, hence, there is no need for evidence apart
from the stipulation itself.

United States v. Pra#96F.3d124, 127(1st Cir. 2007).

(2)  Where there are stigations that are legal as well as factual, it is safest to include them in the

jury

nstructions. The First Circuitt

has

duty to prove each element of a crime beyond a reasonable doubt is dilpézthissibly if the jury
instructions do not submit the stipulation f

divided the courts of appeals.. &@nited States v. Meadé&75 F.3d 215, 222 n.2 (1st Cir. 1999)

(citations omitted).
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2.02 Judicial Notice
[Updated 6/1402]

| believe that [judicially noticed fact] [is of such common knowledge] [can be so accurately and
readily determined] that it cannot be reasonably disputed. You may, therefore, reasonably treat this
fact as proven, evendhgh no evidence has been presented on this point.

As with any fact, however, the final decision whether or not to accept it is for you to make. You are
not required to agree with me.
Comment

Use of an instruction like this was approvedJmted Stag¢s v. Bellg 194 F.3d 18, 226 (1st Cir.
1999);seealsoFed. R. Evid. 201(g).
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2.03 Impeachment by Prior Inconsistent Statement
[Updated 6/1402]

You have heard evidence that before testifying at this trial, [witness] made a statement concerning
thesame subject matter as [his/her] testimony in this trial. You may consider that earlier statement

to help you decide how much of [witnessodos] tes
was not consistent wi tthal themiyou shewdsdécegld whethersthtai mo n y
affects the believability of [witnessdos] test

Comment

This instruction is for use where a witness's prior statement is admitted only for impeachment
purposes. Where a prior statement is igtehoh substantively under Fed. R. Evid. 801(d)(1), this
instruction is not appropriate. Once a prior statement is admitted substantivekhasrsaly under

Rule 801(d)(1), it is actual evidence and may be used for whatever purpose the jury wishes. No
instruction seems necessary in that event, but one may refer to Federal Judicial Center Instructions 33
and 34.
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2.04 Impeachment of Witness Testimony by Prior Conviction
[Updated 6/14/02]

You have heard evidence that [withess] has been convictedromh@ cYou may consider that
evidence, together with other pertinent evidence, in deciding how much weight to give to that
witness's testimony.

Comment

(1)  Thisinstruction is adapted from Eighth Circuit Instructior82Ninth Circuit Instruction 8.
and Federal Judicial Center Instruction 30, all of which are very similar.

(2) In United States v. Noon®813 F.2d 20, 33 n.20 (1st Cir. 1990), the First Circuit noted that an
instruction on impeachment by prior conviction should be given where witnesiildewas an
important part of the defense and the jury may have been misiet dire.
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2.05 Impeachment of Defendant's Testimony by Prior Conviction
[Updated 6/1402]

You have heard evidence that [defendant] was convicted of a crimenagazonsider that evidence

in deciding, as you do with any witness, how n
that [defendant] was previously convicted of another crime does not mean that [he/she] committed

the crime for which [he/she] row on trial. You must not use that prior conviction as proof of the

crime charged in this case.

Comment
This instruction is adapted from the Fifth Circuit Instruction 1.13 and Federal Judicial Center

Instruction 41. Itis intended for use when tleéthdant's prior conviction is admitted under Fed. R.
Evid. 609. If the evidence of the prior act was admitted under Rule 404(b), see Instruction 2.06.
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2.06 Evidence of Defendant's Prior Similar Acts
[Updated 6/1402]

You have heard [will hear] evidee that [defendant] previously committed acts similar to those
charged in this case. You may not use this evidence to infer that, because of [his/her] character,
[defendant] carried out the acts charged in this case. You may consider this evidefmetbaly
limited purpose of deciding:

(1)  Whether [defendant] had the state of mind or intent necessary to commit the crime
charged in the indictment;

or

(2)  Whether [defendant] had a motive or the opportunity to commit the acts charged in
the indictment

or

(3)  Whether [defendant] acted according to a plan or in preparation for commission of a
crime;

or

(4)  Whether [defendant] committed the acts [he/she] is on trial for by accident or
mistake.

Remember, this is the only purpose for which you maysd der evi dence of [ di
similar acts. Even if you find that [defendant] may have committed similar acts in the past, this is

not to be considered as evidence of character to support an inference that [defendant] committed the
acts chargedhithis case.

Comment

(1) SeeFed. R. Evid. 105Huddleston v. United State485 U.S. 681,699 2 (1988) (A °
trial court shall, upon request, instruct the jury that the similar acts evidence is to be considered only

for the proper purpose for whicght was admitted. 0) . APer haps t he
whenever the matter is in doubt, is (where asked) to give a closing general instruction that bad
character i s not bnited StatesivsRandiaziee F.3d 628,63041€Tc.e . 0
1996).Randazzac ont ai ns a di scussion of the fAdistinct
crimesd or ORulld,;seediséUnitel States v. Bamtegadi®4F.2d 391, 3995

(1st Cir. 1991).

(2)  This instruction is based uponftfi Circuit Instruction 1.30 and Eighth Circuit Instruction
2.08.
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3) Courts should encourage counsel to specify and limit the purpose or purposes for which prior
act evidence is admitted. One or more of the above instructions should be given ongy for th
corresponding specific purpose for which the evidence was admitted. Instructions for purposes other
than that for which the specific evidence was admitted should not be given.
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2.07 Weighing the Testimony of an Expert Witness
[Updated 6/1402]

You have heard testimony from persons described as experts. An expert witness has special
knowledge or experience that allows the witness to give an opinion.

You may accept or reject such testimony. In weighing the testimony, you should consider the factors
that generally bear upon the credibility of a
experience, the soundness of the reasons given for the opinion and all other evidence in the case.
Remember that you al one cac#gimdanytebellevewandnmawenucho f  a
weight it should be given.

Comment

This instruction is based upon Eighth Circuit Instruction 4.10.
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2.08 Caution as to Cooperating Witness/Accomplice/Paid Informant/

Immunized Witness
[Updated 08/09/06]

You have leard the testimony of [name of witness]. [He/She]:
(2) provided evidence under agreements with the government;
[and/or]
(2) participated in the crime charged against [defendant];
[and/or]

(3)  received money [or. .] from the government in exchanige providing information;
[and/or]

(4) testified under a grant of immunity.

[ Al mmunityo means that [witness]b6s testimony r
criminal proceeding. However, if [he/she] testified untruthfully, [he/she] doeildrosecuted for
perjury or making a false statement, even though [he/she] was testifying under a grant of immunity.]

Some people in this position are entirely truthful when testifying. Still, you should consider the
testimony of [name of witness] witharticular caution. [He/She] may have had reason to make up
stories or exaggerate what others did because [he/she] wanted to help [him/her]self. [You must
determine whether the testimony of such a withess has been affected by any interest in the outcome
of this case, any prejudice for or against the defendant, or by any of the benefits [he/she] has received
from the government as a result of being immunized from prosecution.] [You may consider their
guilty pleas in assessing their credibility, but youraseto consider their guilty pleas as evidence
against this defendant in any way.]

Comment
(2) AThough it I's prudent for the court to gi
testimony], even when one is not requested, failure to do so is notaigd@rror especially where
the testimony i s not i ncr edi Unitesl States v.0\Vrighte/8 wi s e |

F.2d 681, 685 (1st Cir. 197&eealsoUnited States v. Housdy1 F.2d 886, 888 (1st Cir. 1973)

(same for paidnformant estimony). The language varies somewhinited States v. Paniagua

Ramos 251 F.3d 242, 245 (1st Cir . 2diedSategviin o ma
Hernandez 109 F. 3d 13, 17 (1st Cir. 1997)i 6approv
United States v. Browr938 F.2d 1482, 1486 (1st Cir. 1991) (referring to the standard accomplice
instruction as fwi tUhitedcStated vi Skandiex58 &.2dgl3, 463list Ca.ar e 0 )
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1985) (Ascrut i ni z@nitedStates n Higkeya9a Fi2d 1082,4091 re6qIst€in. )
1979) (approving fngreater <careo i nstruction)
immunity, United States v. Newto891 F.2d 944, 950 (1st Cir. 1989) (jury should be instructed that
sucéstitmony must be received with caution and
United Statesv.Cresta 825 F. 2d 538, 546 (1st Cir. 1987)
to weigh the witness6é testimony with careo).

(

(2) If a co-defendat has pleaded guilty, the jury must be told they are not to consider that guilty
plea as any evidence against the defendant onlthided States v. Gonzal€zonzalez136 F.3d 6,

11 & n.4 (1st Cir. 1998). islnot evidenceiinracdofritseléeof t  t o
the guilt of IldaablyUrnited States v.FraGoszalar206F.3d 436, 444 (1st Cir.

2000).

3) In United States v. PaniagdRamos 251 F.3d 242, 248 n.3 (1st Cir. 2001), the court said in a
footnotethat, although a jury need not believe every government witness beyond a reasonable doubt,

Awhere the accomplicebds uncorroborated testi me
the testimony must be believed beyond a reasonable doubt, istedusould be advisable to guide
the juryds deliberations. o

(4)  Thejury charge for the testimony of immunized witnessbased largely upddnited States

v. Simonelli 237 F.3d 19, 29 (1st Cir. 2001). The purpose of this instructjioest as with cations

regarding the testimony of a querating witness, ancaomplice or any other witness with a

personal interestin the césés to cautionth¢ ur y t o view the witnessodos t
and caution than the testimony of ordinary witnessémited States v. AngiuldB97 F.2d 1169,

120708 (1st Cir. 1990). Thus, if a district court has properly cautioned the jury regarding the
credibility of an immunized witness, it is not error for the court to decline to give an additional
accomplicewitness instruction or an additional cooperativithess instructionSeeSimonelli 237

F.3d at 29 (affirming district courtds refusa
sufficient immunizeevitness instruction was giveriynited States v. Neton, 891 F.2d 944, 950

(1st Cir. 1989) (nAThere is no significant dist
of an accomplice and a cautionary instruction on a witness granted immunity. In both instances, the
juryis instructed thatthe e st i mony must be received with cau
(citation omitted);United States v. Glant847 F.2d 1, 11 (1st Cir. 1988) (finding no error in the
district courtodés failure nto s ptharelativeaedibiltyy war r
of awitness . . who had agreed to cooperate with the governmenh exchange for a plea bargain

in an wunrelated case0O where the court ngave
immunized witnesses or those thatre committed prior acts of perjury should be examined with the
greatest of care, and with particular consideration given to whether the testimony was affected by
per sonal interest, prejudice, or antagonism t

(5)  The First Circuithas expressed skepticism regarding the appropriateness of a generalized
instruction regarding the credibility of withesses who are substance ab8gsetdnited States v.
Williams, 809 F.2d 75,88 7 ( 1st Ci r . 1986) (suchdimtmt[i nstr u
woul d] 1 mpugn[] the testimony of all addictso
Afdet ai | edwiattcceoanp liimcet ructi ono) . A figeneral i ze
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persons who wuse oer sabfursemnarspec¢ica-lion fidardtha utcd |
witnesses who may have an Aincentive for mend
incarceration so that he or she may continue
certain cicumstancesld. (citing United States v. Ros&05 F.2d 1375, 1381 (1st Cir. 1983)).
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2.09 Use of Tapes and Transcripts
[Not to be used if the recordings are not in English]
[Updated 12/5/03]

At this time you are going hear conversations that vesrerded. This is proper evidence for you to
consider. In order to help you, | am going to allow you to have a transcript to read along as the tape
is played. The transcript is merely to help you understand what is said on the tape. If you believe at
ary point that the transcript says something different from what you hear on the tape, remember it is
the tape that is the evidence, not the transcript. Any time there is a variation between the tape and
the transcript, you must be guided solely by whathear on the tape and not by what you see in the
transcript.

[In this case there are two transcripts because there is a difference of opinion as to what is said on the
tape. You may disregard any portion of either or both transcripts if you believeetrexy
something different from what you hear on the tape. Itis what you hear on the tape that is evidence,
not the transcripts.]

Comment

(1) This instruction is based upon a trial court instruction approvedited States v. Mazza
792 F.2d 12101227 (1st Cir. 1986).

(2)  Theinstruction for two transcripts is based upmited States v. Rengif@89 F.2d 975, 983
(1st Cir. 1986).

(3) There is abundant First Circuit caselaw concerning the admissibility of tapes, particularly
when thereisadiput e over their audibility and cohe

r

i mportance of ensuring that a transcript offer

to how they were prepared, the sources used, and the qualificationspefdba who prepared
t h e nunitedStates v. Deleah87 F.3d 60, 65 (1st Cir. 1999) (citations omitted). But ultimately

the matter is |l eft to the trial courtds Abroac
substantial as to make thee s t [of the tape] mo UWnied Biates v.e a d i n
Jadusinghl2 F.3d 1162, 1167 (1st Cir. 1994) (quotuhgted States v. ForRamirez 944 F.2d 42,

47 (1st Cir. 1991)seealsoUnited States v. DiSant86 F.3d 1238, 12581 (1st Cir1996);United

States v. Saccocgia8 F.3d 754, 781 (1st Cir. 1998nited States v. Carbone98 F.2d 21, 24 (1st

Cir. 1986). The decision whether to allow the transcripts to go to the jury also is committed to the
trial Jjudgeos tiejuwlgemeakes clearthat thestapésonotghe @masscripts, are the
evidenceUnited States v. Adema] 70 F.3d 58, 65 (1st Cir. 1999 nited States v. Yound 05

F.3d 1, 10 (1st Cir. 1997Ynited States v. CampbeB74 F.2d 838, 849 (1st Cir. 1989) (og

Rengifg 789 F.2d at 980).

(4) Al Al n instruction that the jury should con:¢
English transcri pt UnitediStatesw Moraldthaderad3? f.8dalpOr(listat e . 0

Cir. 2003).
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2.10 Flight After Accusation/Consciousness of Guilt
[Updated 8/2506]

Intentional flight by a defendant after he or she is accused of the crime for which he or she is now on
trial, may be considered by you in the light of all the other evidence in the caseurdée is upon

the government to prove intentional flight. Intentional flight after a defendant is accused of a crime

is not alone sufficient to conclude that he or she is guilty. Flight does not create a presumption of
guilt. At most, it may provide thieasis for an inference of consciousness of guilt. But flight may

not always reflect feelings of guilt. Moreover, feelings of guilt, which are present in many innocent
people, do not necessarily reflect actual guilt. In your consideration of the exifeftight, you
Sshould consider that there may be reasons for
innocence.

It is up to you as members of the jury to determine whether or not evidence of intentional flight
shows a consciousness of gaitid the weight or significance to be attached to any such evidence.

Comment

(1)  This instruction is based ddnited States v. Hysqrv21 F.2d 856, 864 (1st Cir. 1983);
accordUnited States v. Camilo Montoy&17 F.2d 680, 683 (1st Cir. 199@)nited Sates v.
HernandezBermudez 857 F.2d 50, 54 (1st Cir. 1988)nited States v. Grandmqr80 F.2d 867,

86970 (1st Cir. 1982). AEvi dence of an accusec
guilty mind, so long as there is an adequate fagetlicate creating an inference of guilt of the

cri me c HeanangesBdrmadez 857 F.2d at 5%eealsoUnited States v. Zanghl 89 F.3d

71, 83 (1st Cir. 1999)Jnited States v. LucianMosquera63 F.3d 1142, 1156 (1st Cir. 1995).

(2)  Aflightinstruction also can be given when the flight in question was from the crime scene.
LucianaMosquera63 F.3d at 1153, 1158nited States v. Hernande¥95 F.2d 307, 3145 (1st
Cir. 1993).

3) If there is more than one defendant, the instruction stubeddly specify that the absence of

a particular defendant from the trial cannot be attributed to the others and is not to be considered in
determining whether the others are guilty or not guiltyited States v. RullaRivera 60 F.3d 16,

20 (1st Cir. 195); Hyson 721 F.2d at 8645.

(4)  The First Circuit has highlighted the need to engage in a Fed. R. Evid. 403 evaluation before
admitting evidence of flightHernande®8Bermudez 857 F. 2d at 54 (A[ 1]t i
that should be viewed wittaution; it should not be admitted mechanically, but rather district courts

should always determine whether it serves a genuinely probative purpose that outweighs any
tendency towards unfair prejudice. sdegewvastheat i on
same treatmenSeeUnited States v. Ros@d05 F.2d 1375, 13779 (1st Cir. 1983)Jnited States v.
Gonsalves668 F.2d 73, 75 (1st Cir. 1982)nited States v. Monaha633 F.2d 984, 985 (1st Cir.

1980);see alsdJnited States v. Rosaridiaz, 202 F.3d 54, 70 (1st Cir. 2000).
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(5)  Asimilar instruction can be given when attempts to conceal or falsify identity might justify
an inference of consciousness of gulteeUnited States v. Oterblendez 273 F.3d 46, 54 n.3 (1st
Cir. 2001);United States v. Tracy989F.2d 1279, 1285 (1st Cir. 1993)nited States v. Wallace
461F.3d15(1st Cir. 2006) (use of alias).

) The First Circuit has also approved expandi
or evasi ono whvwamants. United Statés d.€Candetar&itva) 162 F.3d 698, 707
(1st Cir. 1998).
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