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PREFACE TO 1998 EDITION 

 

 

At the First Circuit Judicial Conference on October 1, 1997, the assembled federal judges voted to 

approve the publication of these pattern instructions.  Although we believe that the pattern 

instructions and, in particular, the commentary that accompanies them will be helpful in crafting a 

jury charge in a particular case, it bears emphasis that no district judge is required to use the pattern 

instructions, and that the Court of Appeals has not in any way approved the use of a particular 

instruction. 

 

It is our hope to keep these pattern instructions updated as the law develops.  As a result, we 

welcome any suggested modifications or improvements.  In addition, we invite the submission of 

pattern charges for any other commonly charged crimes in the First Circuit. 

 

Particular thanks are due to Professor Melvyn Zarr of the University of Maine School of Law and 

John Ciraldo of Perkins, Thompson, Hinckley & Keddy who co-chaired the drafting committee, as 

well as to each of the members of that committee who worked diligently to produce these pattern 

instructions. 

 

 

 

D. Brock Hornby 

United States Chief District Judge 

District of Maine 

 

11/97 
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CITATIONS TO OTHER PATTERN INSTRUCTIONS 

 

 

We have abbreviated our citations to other pattern instructions as follows: 

 

Fifth Circuit Instruction . . . . .  Fifth Circuit District Judges Association Pattern Jury 

Instructions Committee, Pattern Jury Instructions, Criminal 

Cases (1990) 

 

Sixth Circuit Instruction . . . . .  Sixth Circuit District Judges Association Pattern Criminal 

Jury Instructions Committee, Pattern Criminal Jury 

Instructions (1991) 

 

Eighth Circuit Instruction . . . . . Eighth Circuit Committee on Model Criminal Jury 

Instructions, Manual of Model Criminal Jury Instructions for 

the District Courts of the Eighth Circuit (1996) 

 

Ninth Circuit Instruction . . . . . Ninth Circuit Committee on Model Criminal Jury 

Instructions, Manual of Model Criminal Jury Instruction for 

the District Courts of the Ninth Circuit (1995) 

 

Eleventh Circuit Instruction . . . . . Eleventh Circuit District Judges Association Pattern Jury 

Instructions Committee, Pattern Jury Instructions, Criminal 

Cases (1985) 

 

Federal Judicial Center  

  Instruction . . . . .   Federal Judicial Center, Pattern Criminal Jury Instructions 

(1988) 

 

Sand, et al., Instruction . . . . .  Leonard B. Sand et al., Modern Federal Jury Instructions 

(2000) 
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HOW TO USE THE PATTERN INSTRUCTIONS  

 

 

These instructions will function best if specific references to the case being tried are inserted.  For 

example, every time we have put the word ñdefendantò in brackets we intend the instructing judge to 

substitute the defendantôs actual name.  The same holds true when the word ñwitnessò is bracketed.  

General studies of juror understanding suggest that juries understand better when actual names are 

used rather than terms like ñdefendantò or ñwitness.ò  On the same rationale, we have used the term 

ñIò rather than the third person ñthe courtò when referring to the judge.  Finally, where we have given 

alternatives, select the alternative(s) that best fit(s) the evidence in your case. 
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PART 1 PRELIMINARY INSTRUCTIONS  

 

 

1.01 Duties of the Jury [Updated: 6/14/02] 

 

1.02 Nature of Indictment; Presumption of Innocence [Updated: 7/27/07] 

 

1.03 Previous Trial [Updated: 6/14/02] 

 

1.04 Preliminary Statement of Elements of Crime [Updated: 6/14/02] 

 

1.05 Evidence; Objections; Rulings; Bench Conferences [Updated: 6/14/02] 

 

1.06 Credibility of Witnesses [Updated: 6/14/02] 

 

1.07 Conduct of the Jury [Updated: 6/14/02] 

 

1.08 Notetaking [Updated: 6/14/02] 

 

1.09 Outline of the Trial [Updated: 6/14/02] 
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1.01  Duties of the Jury 
[Updated: 6/14/02] 

 

 

Ladies and gentlemen: You now are the jury in this case, and I want to take a few minutes to tell you 

something about your duties as jurors and to give you some instructions.  At the end of the trial I will 

give you more detailed instructions.  Those instructions will control your deliberations. 

 

It will be your duty to decide from the evidence what the facts are.  You, and you alone, are the 

judges of the facts.  You will hear the evidence, decide what the facts are, and then apply those facts 

to the law I give to you.  That is how you will reach your verdict.  In doing so you must follow that 

law whether you agree with it or not.  The evidence will consist of the testimony of witnesses, 

documents and other things received into evidence as exhibits, and any facts on which the lawyers 

agree or which I may instruct you to accept. 

 

You should not take anything I may say or do during the trial as indicating what I think of the 

believability or significance of the evidence or what your verdict should be. 

 

 

Comment 

 

(1) This instruction is derived from Ninth Circuit Instruction 1.01. 

 

(2) ñ[J]urors may have the power to ignore the law, but their duty is to apply the law as 

interpreted by the court, and they should be so instructed.ò United States v. Boardman, 419 F.2d 110, 

116 (1st Cir. 1969) (citing Sparf & Hansen v. United States, 156 U.S. 51 (1895)).  Thus, while a jury 

may acquit an accused for any reason or no reason, see Horning v. District of Columbia, 254 U.S. 

135, 138 (1920) (ñ[T]he jury has the power to bring in a verdict in the teeth of both law and facts.ò), 

trial judges may not instruct the jurors about this power of nullification.  United States v. Manning, 

79 F.3d 212, 219 (1st Cir. 1996); United States v. Sepulveda, 15 F.3d 1161, 1190 (1st Cir. 1993) 

(citing United States v. Desmarais, 938 F.2d 347, 350 (1st Cir. 1991) (collecting cases)); see also 

United States v. Garcia-Rosa, 876 F.2d 209, 226 (1st Cir. 1989) (this position ñis consistent with that 

of every other federal appellate court that has addressed this issueò), vacated on other grounds, 498 

U.S. 954 (1990); United States v. Trujillo, 714 F.2d 102, 105-06 (11th Cir. 1983) (collecting cases).  

Furthermore, ñ[t]his proscription is invariant; it makes no difference that the jury inquired, or that an 

aggressive lawyer managed to pique a particular juryôs curiosity by mentioning the subject in closing 

argument, or that a napping prosecutor failed to raise a timely objection to that allusion.ò  Sepulveda, 

15 F.3d at 1190.  

 

During the closing arguments in Sepulveda one of the defendantsô attorneys invited the jury 

to ñsend out a questionò concerning jury nullification; the jury did so, requesting the trial judge to 

ñ[c]larify the law on jury nullification.ò  Id. at 1189.  The judge responded with the following, which 

was affirmed by the First Circuit:  
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Federal trial judges are forbidden to instruct on jury nullification, because 

they are required to instruct only on the law which applies to a case.  As I 

have indicated to you, the burden in each instance which is here placed upon 

the Government is to prove each element of the offenses . . . beyond a 

reasonable doubt, and in the event the Government fails to sustain its burden 

of proof beyond a reasonable doubt as to any essential element of any offense 

charged against each defendant, it has then failed in its burden of proof as to 

such defendant and that defendant is to be acquitted.  In short, if the 

Government proves its case against any defendant, you should convict that 

defendant.  If it fails to prove its case against any defendant you must acquit 

that defendant. 

 

Id. at 1189-90 (emphases added).  Judge Selya explained that the ñcontrast in directivesò in the last 

two sentences, ñtogether with the courtôs refusal to instruct in any detail about the doctrine of jury 

nullification, left pregnant the possibility that the jury could ignore the law if it so chose.ò  Id. at 

1190. 
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1.02  Nature of Indictment; Presumption of Innocence 
[Updated: 7/27/07] 

 

 

This criminal case has been brought by the United States government.  I will sometimes refer to the 

government as the prosecution.  The government is represented at this trial by an assistant United 

States attorney, [_________]. The defendant, [__________], is represented by [his/her] lawyer, 

[__________].  [Alternative: The defendant, [__________], has decided to represent [him/herself] 

and not use the services of a lawyer.  [He/She] has a perfect right to do this.  [His/Her] decision has 

no bearing on whether [he/she] is guilty or not guilty, and it should have no effect on your 

consideration of the case.] 

 

[Defendant] has been charged by the government with violation of a federal law.  [He/She] is 

charged with [e.g., having intentionally distributed heroin].  The charge against [defendant] is 

contained in the indictment.  The indictment is simply the description of the charge against 

[defendant]; it is not evidence of anything.  [Defendant] pleaded not guilty to the charge and denies 

committing the crime.  [He/She] is presumed innocent and may not be found guilty by you unless all 

of you unanimously find that the government has proven [his/her] guilt beyond a reasonable doubt. 

 

[Addition for multi-defendant cases: The defendants are being tried together because the government 

has charged that they acted together in committing the crime of [__________].  But you will have to 

give separate consideration to the case against each defendant.  Do not think of the defendants as a 

group.] 

 

 

Comment 

 

 

(1) This instruction is derived from Federal Judicial Center Instruction 1.  ñ[W]e note that judges 

should be scrupulous in avoiding any possibility of inference that allegations in the indictment be 

treated as facts.ò  United States v. Martinez-Vives, 475 F.3d 48, 48 n.3 (1st Cir. 2007). 

 

(2) A ñstatement [in a jury instruction] that a ólarger juryô had found probable cause, if 

considered in isolation, could mislead a petit jury into according significance to the grand juryôs 

action.ò  United States v. McFarlane, 491 F.3d 53, 60 (1st Cir. 2007). 
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1.03  Previous Trial 
[Updated: 6/14/02] 

 

 

You may hear reference to a previous trial of this case. A previous trial did occur.  But [defendant] 

and the government are entitled to have you decide this case entirely on the evidence that has come 

before you in this trial.  You should not consider the fact of a previous trial in any way when you 

decide whether the government has proven, beyond a reasonable doubt, that the defendant committed 

the crime. 

 

 

Comment 

 

(1) This instruction is derived from Ninth Circuit Instruction 2.09, Federal Judicial Center 

Instruction 14, and Sand, et al., Instruction 2-13.  The commentary to the Ninth Circuit and Federal 

Judicial Center instructions both recommend that this instruction not be given unless specifically 

requested by the defense.  See also United States v. Seals, 987 F.2d 1102, 1109-10 (5th Cir. 1993) 

(finding it was not error to fail to instruct the jury when defense counsel refused trial courtôs offer to 

give instruction following inadvertent references to the defendantôs previous trial). 

 

(2) The District of Columbia Circuit has suggested that the following cautionary instruction be 

given at the outset of a retrial:  ñThe defendant has been tried before. [If there has been a mistrial, so 

state.] You have no concern with that.  The law charges you to render a verdict solely on the 

evidence in this trial.ò  Carsey v. United States, 392 F.2d 810, 812 (D.C. Cir. 1967) (finding defense 

counselôs mention of ñmistrialsò did not substantially prejudice the prosecution and prevent a fair 

trial, so that the trial judge should have handled the matter through a cautionary instruction instead of 

declaring a mistrial); see also United States v. Hykel, 461 F.2d 721, 726 (3d Cir. 1972) (affirming 

instruction given after mention during jury selection of previous mistrial; instruction cautioning jury 

that ñ[T]he fact that this is the second trial of this case should mean nothing to you. Do you 

understand that?  No inference of any kind should be drawn from that.ò); cf. United States v. 

Faulkner, 17 F.3d 745, 763-64 (5th Cir. 1994) (affirming courtôs statement to jury about true reason 

for mistrial in context of newscasts erroneously reporting that previous trial ended in mistrial due to 

jury tampering). 
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1.04  Preliminary Statement of Elements of Crime 
[Updated: 6/14/02] 

 

 

In order to help you follow the evidence, I will now give you a brief summary of the elements of the 

crime[s] charged, each of which the government must prove beyond a reasonable doubt to make its 

case: 

 

First, [_________]; 

Second, [_________]; 

Third, [_________]; 

etc. 

 

[The description of the crime in this preliminary instruction should not simply track statutory 

language but should be stated in plain language as much as possible.] 

 

You should understand, however, that what I have just given you is only a preliminary outline.  At 

the end of the trial I will give you a final instruction on these matters.  If there is any difference 

between what I just told you, and what I tell you in the instruction I give you at the end of the trial, 

the instructions given at the end of the trial govern. 

 

 

Comment 

 

This instruction is derived from Eighth Circuit Instruction 1.02 and Ninth Circuit Instruction 1.02. 
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1.05  Evidence; Objections; Rulings; Bench Conferences 
[Updated: 6/14/02] 

 

 

I have mentioned the word ñevidence.ò  Evidence includes the testimony of witnesses, documents 

and other things received as exhibits, and any facts that have been stipulatedðthat is, formally 

agreed to by the parties. 

 

There are rules of evidence that control what can be received into evidence.  When a lawyer asks a 

question or offers an exhibit into evidence, and a lawyer on the other side thinks that it is not 

permitted by the rules of evidence, that lawyer may object.  This simply means that the lawyer is 

requesting that I make a decision on a particular rule of evidence. 

 

Then it may be necessary for me to talk with the lawyers out of the hearing of the jury, either by 

having a bench conference here while the jury is present in the courtroom, or by calling a recess.  

Please understand that while you are waiting, we are working.  The purpose of these conferences is 

to decide how certain evidence is to be treated under the rules of evidence, and to avoid confusion 

and error.  We will, of course, do what we can to keep the number and length of these conferences to 

a minimum. 

 

Certain things are not evidence.  I will list those things for you now: 

 

(1) Statements, arguments, questions and comments by lawyers representing the parties 

in the case are not evidence. 

 

(2) Objections are not evidence.  Lawyers have a duty to their client to object when they 

believe something is improper under the rules of evidence.  You should not be 

influenced by the objection.  If I sustain an objection, you must ignore the question or 

exhibit and must not try to guess what the answer might have been or the exhibit 

might have contained.  If I overrule the objection, the evidence will be admitted, but 

do not give it special attention because of the objection. 

 

(3) Testimony that I strike from the record, or tell you to disregard, is not evidence and 

must not be considered. 

 

(4) Anything you see or hear about this case outside the courtroom is not evidence, 

unless I specifically tell you otherwise during the trial. 

 

Furthermore, a particular item of evidence is sometimes received for a limited purpose only.  That is, 

it can be used by you only for a particular purpose, and not for any other purpose.  I will tell you 

when that occurs and instruct you on the purposes for which the item can and cannot be used. 

 

Finally, some of you may have heard the terms ñdirect evidenceò and ñcircumstantial evidence.ò  

Direct evidence is testimony by a witness about what that witness personally saw or heard or did.  

Circumstantial evidence is indirect evidence, that is, it is proof of one or more facts from which one 

can find or infer another fact.  You may consider both direct and circumstantial evidence.  The law 
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permits you to give equal weight to both, but it is for you to decide how much weight to give to any 

evidence. 

 

Comment 

 

This instruction is derived from Federal Judicial Center Instruction 1, Eighth Circuit Instructions 

1.03, 1.07 and Ninth Circuit Instructions 1.05, 1.06. 
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1.06  Credibility of Witnesses 
[Updated: 6/14/02] 

 

 

In deciding what the facts are, you may have to decide what testimony you believe and what 

testimony you do not believe.  You may believe everything a witness says or only part of it or none 

of it. 

 

In deciding what to believe, you may consider a number of factors, including the following: (1) the 

witness's ability to see or hear or know the things the witness testifies to; (2) the quality of the 

witness's memory; (3) the witness's manner while testifying; (4) whether the witness has an interest 

in the outcome of the case or any motive, bias or prejudice; (5) whether the witness is contradicted 

by anything the witness said or wrote before trial or by other evidence; and (6) how reasonable the 

witness's testimony is when considered in the light of other evidence which you believe. 

 

 

Comment 

 

This instruction is derived from Eighth Circuit Instruction 1.05 and Ninth Circuit Instruction 1.07. 
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1.07  Conduct of the Jury 
[Updated: 6/14/02] 

 

 

To insure fairness, you as jurors must obey the following rules: 

 

First, do not talk among yourselves about this case, or about anyone involved with it, until 

the end of the case when you go to the jury room to decide on your verdict; 

 

Second, do not talk with anyone else about this case, or about anyone who has anything to do 

with it, until the trial has ended and you have been discharged as jurors.  ñAnyone elseò 

includes members of your family and your friends.  You may tell them that you are a juror, 

but do not tell them anything about the case until after you have been discharged by me; 

 

Third, do not let anyone talk to you about the case or about anyone who has anything to do 

with it.  If someone should try to talk to you, please report it to me immediately; 

 

Fourth, during the trial do not talk with or speak to any of the parties, lawyers or witnesses 

involved in this caseðyou should not even pass the time of day with any of them.  It is 

important not only that you do justice in this case, but that you also give the appearance of 

doing justice.  If a person from one side of the lawsuit sees you talking to a person from the 

other sideðeven if it is simply to pass the time of dayðan unwarranted and unnecessary 

suspicion about your fairness might be aroused.  If any lawyer, party or witness does not 

speak to you when you pass in the hall, ride the elevator or the like, it is because they are not 

supposed to talk or visit with you; 

 

Fifth, do not read any news stories or articles about the case or about anyone involved with it, 

or listen to any radio or television reports about the case or about anyone involved with it; 

 

Sixth, do not do any research, such as consulting dictionaries or other reference materials, 

and do not make any investigation about the case on your own; 

 

Seventh, if you need to communicate with me simply give a signed note to the [court security 

officer] to give to me; and 

 

Eighth, do not make up your mind about what the verdict should be until after you have gone 

to the jury room to decide the case and you and your fellow jurors have discussed the 

evidence.  Keep an open mind until then. 

 

 

Comment 

 

This instruction is derived from Eighth Circuit Instruction 1.08 and Ninth Circuit Instruction 

1.08. 
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1.08  Notetaking 
[Updated: 6/14/02] 

 

 

I am going to permit you to take notes in this case, and the courtroom deputy has distributed pencils 

and pads for your use.  I want to give you a couple of warnings about taking notes, however.  First of 

all, do not allow your note-taking to distract you from listening carefully to the testimony that is 

being presented.  If you would prefer not to take notes at all but simply to listen, please feel free to 

do so.  Please remember also from some of your grade-school experiences that not everything you 

write down is necessarily what was said.  Thus, when you return to the jury room to discuss the case, 

do not assume simply because something appears in somebody's notes that it necessarily took place 

in court.  Instead, it is your collective memory that must control as you deliberate upon the verdict.  

Please take your notes to the jury room at every recess.  I will have the courtroom deputy collect 

them at the end of each day and place them in the vault.  They will then be returned to you the next 

morning.  When the case is over, your notes will be destroyed.  These steps are in line with my 

earlier instruction to you that it is important that you not discuss the case with anyone or permit 

anyone to discuss it with you. 

 

 

Comment 

 

(1) ñThe decision to allow the jury to take notes and use them during deliberations is a  matter 

within the discretion of the trial court.ò  United States v. Porter, 764 F.2d 1, 12 (1st Cir. 1985).  The 

trial judge, however, should explain to jurors that the notes should only be used to refresh their 

recollections of the evidence presented and ñnot prevent [them] from getting a full view of the case.ò 

United States v. Oppon, 863 F.2d 141, 148 n.12 (1st Cir. 1988). 

 

(2) The district court is within its discretion to limit when the jurors may take notes during the 

trial.  United States v. Dardea, 70 F.3d 1507, 1537 (1st Cir. 1995) (affirming trial courtôs decision to 

allow jurors to take notes only when viewing exhibits so as not to distract them from live testimony). 
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1.09  Outli ne of the Trial 
[Updated: 6/14/02] 

 

 

The first step in the trial will be the opening statements.  The government in its opening statement 

will tell you about the evidence that it intends to put before you, so that you will have an idea of what 

the government's case is going to be. 

 

Just as the indictment is not evidence, neither is the opening statement evidence.  Its purpose is only 

to help you understand what the evidence will be and what the government will try to prove. 

 

[After the government's opening statement, [defendant]ôs attorney may, if [he/she] chooses, make an 

opening statement.  At this point in the trial, no evidence has been offered by either side.] 

 

Next the government will offer evidence that it says will support the charge[s] against [defendant].  

The governmentôs evidence in this case will consist of the testimony of witnesses, and may include 

documents and other exhibits.  In a moment I will say more about the nature of evidence. 

 

After the government's evidence, [defendant]ôs lawyer may [make an opening statement and] present 

evidence in the [defendant]ôs behalf, but [he/she] is not required to do so.  I remind you that 

[defendant] is presumed innocent, and the government must prove the guilt of [defendant] beyond a 

reasonable doubt.  [Defendant] does not have to prove [his/her] innocence. 

 

After you have heard all the evidence on both sides, the government and the defense will each be 

given time for their final arguments.  I just told you that the opening statements by the lawyers are 

not evidence.  The same applies to the closing arguments.  They are not evidence either.  In their 

closing arguments the lawyers for the government and [defendant] will attempt to summarize and 

help you understand the evidence that was presented. 

 

The final part of the trial occurs when I instruct you about the rules of law that you are to use in 

reaching your verdict.  After hearing my instructions, you will leave the courtroom together to make 

your decisions.  Your deliberations will be secret.  You will never have to explain your verdict to 

anyone. 

 

 

Comment 

 

(1) This instruction is derived from Federal Judicial Center Instruction 1. 

 

(2) The third paragraph should be omitted if the defense reserves its opening statement until 

later.  The judge should resolve this issue with the lawyers before giving the instruction. 
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PART 2 INSTRUCTIONS CONCERNING CERTAIN MATTERS OF EVIDENCE  

 

 

2.01 Stipulations [Updated: 8/10/07] 

 

2.02 Judicial Notice [Updated: 6/14/02] 

 

2.03 Impeachment by Prior Inconsistent Statement [Updated: 6/14/02] 

 

2.04 Impeachment of Witness Testimony by Prior Conviction [Updated: 6/14/02] 

 

2.05 Impeachment of Defendant's Testimony by Prior Conviction [Updated: 6/14/02] 

 

2.06 Evidence of Defendant's Prior Similar Acts [Updated: 6/14/02] 

 

2.07 Weighing the Testimony of an Expert Witness [Updated: 6/14/02] 

 

2.08 Caution as to Cooperating Witness/Accomplice/Paid Informant [Updated: 8/9/06] 

 

2.09 Use of Tapes and Transcripts  [Updated: 12/5/03] 

 

2.10 Flight After Accusation/Consciousness of Guilt [Updated: 8/25/06] 

 

2.11 Statements by Defendant [Updated: 6/14/02] 

 

2.12 Missing Witness [Updated: 8/25/06] 

 

2.13 Witness (Not the Defendant) Who Takes the Fifth Amendment [Updated: 7/31/03] 

 

2.14 Definition of ñKnowinglyò [Updated: 6/14/02] 

 

2.15 ñWillful Blindnessò As a Way of Satisfying ñKnowinglyò  [Updated: 8/25/06] 

 

2.16 Definition of ñWillfullyò  [New: 7/31/03] 

 

2.17 Taking a View [Updated: 6/14/02] 

 

2.18 Character Evidence [Updated: 6/14/02] 

 

2.19 Testimony by Defendant [New:  1/24/06] 

 

Introductory Comment  

 

Instructions concerning evidence may be used during the trial, or in the final instructions or at both 

times.  They are collected here for easy reference. 
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2.01  Stipulations 
[Updated: 8/10/07] 

 

 

The evidence in this case includes facts to which the lawyers have agreed or stipulated.  A stipulation 

means simply that the government and the defendant accept the truth of a particular proposition or 

fact.  Since there is no disagreement, there is no need for evidence apart from the stipulation.  You 

must accept the stipulation as fact to be given whatever weight you choose. 

 

 

Comment 

 

 

(1)  

Technically, the court erred by first presenting the subject matter of 

the stipulation to the jury in its jury instructions, after the close of 

evidence.  Ordinarily, unless there is a contrary agreement between 

the parties, district courts should ensure that a stipulation, or the 

content thereof, is presented to the jurors prior to the close of 

evidence.  This presentation may take various forms: the stipulation 

itself could be entered into evidence, the court could read the 

stipulation into evidence, or the parties could agree that one of them 

will publish the stipulation to the jury.  The presentation will often 

include an explanation by the court that the stipulation means that the 

government and the defendant accept the truth of a particular 

proposition of fact, and, hence, there is no need for evidence apart 

from the stipulation itself. 

 

United States v. Pratt, 496 F.3d 124, 127 (1st Cir. 2007). 

 

(2) Where there are stipulations that are legal as well as factual, it is safest to include them in the 

jury instructions.  The First Circuit has said:  ñWe express no opinion on whether the governmentôs 

duty to prove each element of a crime beyond a reasonable doubt is diluted impermissibly if the jury 

instructions do not submit the stipulation for the juryôs consideration.  This thorny question has 

divided the courts of appeals. . . .ò  United States v. Meade, 175 F.3d 215, 222 n.2 (1st Cir. 1999) 

(citations omitted). 
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2.02  Judicial Notice 
[Updated: 6/14/02] 

 

 

I believe that [judicially noticed fact] [is of such common knowledge] [can be so accurately and 

readily determined] that it cannot be reasonably disputed.  You may, therefore, reasonably treat this 

fact as proven, even though no evidence has been presented on this point. 

 

As with any fact, however, the final decision whether or not to accept it is for you to make.  You are 

not required to agree with me. 

 

 

Comment 

 

Use of an instruction like this was approved in United States v. Bello, 194 F.3d 18, 25-26 (1st Cir. 

1999); see also Fed. R. Evid. 201(g). 



 25 

2.03  Impeachment by Prior Inconsistent Statement 
[Updated: 6/14/02] 

 

 

You have heard evidence that before testifying at this trial, [witness] made a statement concerning 

the same subject matter as [his/her] testimony in this trial.  You may consider that earlier statement 

to help you decide how much of [witnessôs] testimony to believe.  If you find that the prior statement 

was not consistent with [witnessôs] testimony at this trial, then you should decide whether that 

affects the believability of [witnessôs] testimony at this trial. 

 

 

Comment 

 

This instruction is for use where a witness's prior statement is admitted only for impeachment 

purposes.  Where a prior statement is admitted substantively under Fed. R. Evid. 801(d)(1), this 

instruction is not appropriate.  Once a prior statement is admitted substantively as non-hearsay under 

Rule 801(d)(1), it is actual evidence and may be used for whatever purpose the jury wishes.  No 

instruction seems necessary in that event, but one may refer to Federal Judicial Center Instructions 33 

and 34. 
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2.04  Impeachment of Witness Testimony by Prior Conviction 
[Updated: 6/14/02] 

 

 

You have heard evidence that [witness] has been convicted of a crime.  You may consider that 

evidence, together with other pertinent evidence, in deciding how much weight to give to that 

witness's testimony. 

 

 

Comment 

 

(1) This instruction is adapted from Eighth Circuit Instruction 2.18, Ninth Circuit Instruction 4.8 

and Federal Judicial Center Instruction 30, all of which are very similar. 

 

(2) In United States v. Noone, 913 F.2d 20, 33 n.20 (1st Cir. 1990), the First Circuit noted that an 

instruction on impeachment by prior conviction should be given where witness credibility was an 

important part of the defense and the jury may have been misled at voir dire. 
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2.05        Impeachment of Defendant's Testimony by Prior Conviction 
[Updated: 6/14/02] 

 

 

You have heard evidence that [defendant] was convicted of a crime.  You may consider that evidence 

in deciding, as you do with any witness, how much weight to give [defendant]ôs testimony.  The fact 

that [defendant] was previously convicted of another crime does not mean that [he/she] committed 

the crime for which [he/she] is now on trial.  You must not use that prior conviction as proof of the 

crime charged in this case. 

 

 

Comment 

 

This instruction is adapted from the Fifth Circuit Instruction 1.13 and Federal Judicial Center 

Instruction 41.  It is intended for use when the defendant's prior conviction is admitted under Fed. R. 

Evid. 609.  If the evidence of the prior act was admitted under Rule 404(b), see Instruction 2.06. 
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2.06  Evidence of Defendant's Prior Similar Acts 
[Updated: 6/14/02] 

 
 
You have heard [will hear] evidence that [defendant] previously committed acts similar to those 
charged in this case.  You may not use this evidence to infer that, because of [his/her] character, 
[defendant] carried out the acts charged in this case.  You may consider this evidence only for the 
limited purpose of deciding: 
 

(1) Whether [defendant] had the state of mind or intent necessary to commit the crime 
charged in the indictment; 

 
or 

 
(2) Whether [defendant] had a motive or the opportunity to commit the acts charged in 
the indictment; 

 
or 

 
(3) Whether [defendant] acted according to a plan or in preparation for commission of a 
crime; 

 
or 

 
(4) Whether [defendant] committed the acts [he/she] is on trial for by accident or 
mistake. 

 
 
Remember, this is the only purpose for which you may consider evidence of [defendant]ôs prior 
similar acts.  Even if you find that [defendant] may have committed similar acts in the past, this is 
not to be considered as evidence of character to support an inference that [defendant] committed the 
acts charged in this case. 
 
 

Comment 
 
(1) See Fed. R. Evid. 105; Huddleston v. United States, 485 U.S. 681, 691-92 (1988) (ñ[T]he 
trial court shall, upon request, instruct the jury that the similar acts evidence is to be considered only 
for the proper purpose for which it was admitted.ò). ñPerhaps the safe course for a district court, 
whenever the matter is in doubt, is (where asked) to give a closing general instruction that bad 
character is not a permissible inference.ò  United States v. Randazzo, 80 F.3d 623, 630 (1st Cir. 
1996). Randazzo contains a discussion of the ñdistinction between ódirect evidenceô and óother 
crimesô or óRule 404(b)ô evidence.ò  Id.; see also United States v. Santagata, 924 F.2d 391, 393-95 
(1st Cir. 1991). 
 
(2) This instruction is based upon Fifth Circuit Instruction 1.30 and Eighth Circuit Instruction 
2.08. 
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(3) Courts should encourage counsel to specify and limit the purpose or purposes for which prior 

act evidence is admitted.  One or more of the above instructions should be given only for the 

corresponding specific purpose for which the evidence was admitted.  Instructions for purposes other 

than that for which the specific evidence was admitted should not be given. 
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2.07  Weighing the Testimony of an Expert Witness 
[Updated: 6/14/02] 

 

 

You have heard testimony from persons described as experts.  An expert witness has special 

knowledge or experience that allows the witness to give an opinion. 

 

You may accept or reject such testimony.  In weighing the testimony, you should consider the factors 

that generally bear upon the credibility of a witness as well as the expert witnessôs education and 

experience, the soundness of the reasons given for the opinion and all other evidence in the case. 

 

Remember that you alone decide how much of a witnessôs testimony to believe, and how much 

weight it should be given. 

 

 

Comment 

 

This instruction is based upon Eighth Circuit Instruction 4.10. 
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2.08  Caution as to Cooperating Witness/Accomplice/Paid Informant/ 

  Immunized Witness 
[Updated: 08/09/06] 

 

 

You have heard the testimony of [name of witness].  [He/She]: 

 

(1) provided evidence under agreements with the government; 

 

[and/or] 

 

(2) participated in the crime charged against [defendant]; 

 

[and/or] 

 

(3) received money [or . . .] from the government in exchange for providing information; 

[and/or] 

   

(4) testified under a grant of immunity. 

 

[ñImmunityò means that [witness]ôs testimony may not be used against [him/her] in any subsequent 

criminal proceeding.  However, if [he/she] testified untruthfully, [he/she] could be prosecuted for 

perjury or making a false statement, even though [he/she] was testifying under a grant of immunity.] 

 

Some people in this position are entirely truthful when testifying.  Still, you should consider the 

testimony of [name of witness] with particular caution.  [He/She] may have had reason to make up 

stories or exaggerate what others did because [he/she] wanted to help [him/her]self.  [You must 

determine whether the testimony of such a witness has been affected by any interest in the outcome 

of this case, any prejudice for or against the defendant, or by any of the benefits [he/she] has received 

from the government as a result of being immunized from prosecution.] [You may consider their 

guilty pleas in assessing their credibility, but you are not to consider their guilty pleas as evidence 

against this defendant in any way.] 

 

 

Comment 

 

(1) ñThough it is prudent for the court to give a cautionary instruction [for accomplice 

testimony], even when one is not requested, failure to do so is not automatic error especially where 

the testimony is not incredible or otherwise insubstantial on its face.ò  United States v. Wright, 573 

F.2d 681, 685 (1st Cir. 1978); see also United States v. House, 471 F.2d 886, 888 (1st Cir. 1973) 

(same for paid-informant testimony).  The language varies somewhat.  United States v. Paniagua-

Ramos, 251 F.3d 242, 245 (1st Cir. 2001) (ñno magic words that must be spokenò); United States v. 

Hernandez, 109 F.3d 13, 17 (1st Cir. 1997) (approving ñwith greater cautionò or ñwith cautionò); 

United States v. Brown, 938 F.2d 1482, 1486 (1st Cir. 1991) (referring to the standard accomplice 

instruction as ñwith caution and great careò); United States v. Skandier, 758 F.2d 43, 46 (1st Cir. 
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1985) (ñscrutinized with particular careò); United States v. Hickey, 596 F.2d 1082, 1091 n.6 (1st Cir. 

1979) (approving ñgreater careò  instruction).  The standard is the same for witnesses granted 

immunity, United States v. Newton, 891 F.2d 944, 950 (1st Cir. 1989) (jury should be instructed that 

such ñtestimony must be received with caution and weighed with careò), and for paid informants, 

United States v. Cresta, 825 F.2d 538, 546 (1st Cir. 1987) (ñthe jury must be specifically instructed 

to weigh the witnessô testimony with careò). 

 

(2) If a co-defendant has pleaded guilty, the jury must be told they are not to consider that guilty 

plea as any evidence against the defendant on trial.  United States v. Gonzalez-Gonzalez, 136 F.3d 6, 

11 & n.4 (1st Cir. 1998).  It is incorrect to say that the guilty plea ñis not evidence in and of itself of 

the guilt of any other person.ò  Id. at 11; United States v. Falu-Gonzalez, 205 F.3d 436, 444 (1st Cir. 

2000). 

 

(3) In United States v. Paniagua-Ramos, 251 F.3d 242, 248 n.3 (1st Cir. 2001), the court said in a 

footnote that, although a jury need not believe every government witness beyond a reasonable doubt, 

ñwhere the accompliceôs uncorroborated testimony is the only evidence of guilt, an admonition that 

the testimony must be believed beyond a reasonable doubt, if requested, would be advisable to guide 

the juryôs deliberations.ò  

 

(4) The jury charge for the testimony of immunized witnesses is based largely upon United States 

v. Simonelli, 237 F.3d 19, 29 (1st Cir. 2001).  The purpose of this instructionðjust as with cautions 

regarding the testimony of a cooperating witness, an accomplice, or any other witness with a 

personal interest in the caseðis to caution the jury to view the witnessôs testimony with ñgreater care 

and caution than the testimony of ordinary witnesses.ò  United States v. Angiulo, 897 F.2d 1169, 

1207-08 (1st Cir. 1990). Thus, if a district court has properly cautioned the jury regarding the 

credibility of an immunized witness, it is not error for the court to decline to give an additional 

accomplice-witness instruction or an additional cooperating-witness instruction.  See Simonelli, 237 

F.3d at 29 (affirming district courtôs refusal to give an additional accomplice instruction where 

sufficient immunized-witness instruction was given); United States v. Newton, 891 F.2d 944, 950 

(1st Cir. 1989) (ñThere is no significant distinction between a cautionary instruction on the testimony 

of an accomplice and a cautionary instruction on a witness granted immunity. In both instances, the 

jury is instructed that the testimony must be received with caution and weighed with great care.ò) 

(citation omitted); United States v. Glantz, 847 F.2d 1, 11 (1st Cir. 1988) (finding no error in the 

district courtôs failure ñto specifically warn the jury that it should also consider the relative credibility 

of a witness . . . who had agreed to cooperate with the government . . . in exchange for a plea bargain 

in an unrelated caseò where the court ñgave very emphatic instructions that the testimony of 

immunized witnesses or those that have committed prior acts of perjury should be examined with the 

greatest of care, and with particular consideration given to whether the testimony was affected by 

personal interest, prejudice, or antagonism toward the defendant.ò). 

 

(5) The First Circuit has expressed skepticism regarding the appropriateness of a generalized 

instruction regarding the credibility of witnesses who are substance abusers.  See United States v. 

Williams, 809 F.2d 75, 86-87 (1st Cir. 1986) (such an instruction would be ñoverbroad in that [it 

would] impugn[] the testimony of all addictsò and is unnecessarily superfluous if the court gives a 

ñdetailed accomplice-witness instructionò).  A ñgeneralized instruction regarding the credibility of 
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persons who use or abuse narcoticsò differs from a special instruction for ñaddict-informantò 

witnesses who may have an ñincentive for mendacity provided by the addictôs interest in avoiding 

incarceration so that he or she may continue to obtain drugs,ò which may be appropriate under 

certain circumstances.  Id. (citing United States v. Rosa, 705 F.2d 1375, 1381 (1st Cir. 1983)). 
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2.09  Use of Tapes and Transcripts 
  [Not to be used if the recordings are not in English] 

[Updated: 12/5/03] 

 

 

At this time you are going hear conversations that were recorded.  This is proper evidence for you to 

consider.  In order to help you, I am going to allow you to have a transcript to read along as the tape 

is played.  The transcript is merely to help you understand what is said on the tape.  If you believe at 

any point that the transcript says something different from what you hear on the tape, remember it is 

the tape that is the evidence, not the transcript.  Any time there is a variation between the tape and 

the transcript, you must be guided solely by what you hear on the tape and not by what you see in the 

transcript. 

 

[In this case there are two transcripts because there is a difference of opinion as to what is said on the 

tape.  You may disregard any portion of  either or both transcripts if you believe they reflect 

something different from what you hear on the tape.  It is what you hear on the tape that is evidence, 

not the transcripts.] 

 

 

Comment 

 

(1) This instruction is based upon a trial court instruction approved in United States v. Mazza, 

792 F.2d 1210, 1227 (1st Cir. 1986). 

  

(2) The instruction for two transcripts is based upon United States v. Rengifo, 789 F.2d 975, 983 

(1st Cir. 1986). 

 

(3) There is abundant First Circuit caselaw concerning the admissibility  of tapes, particularly 

when there is a dispute over their audibility and coherence.  ñThis court has acknowledged the 

importance of ensuring that a transcript offered for use as a jury aid be authenticated óby testimony as 

to how they were prepared, the sources used, and the qualifications of the person who prepared 

them.ôò  United States v. Delean, 187 F.3d 60, 65 (1st Cir. 1999) (citations omitted).  But ultimately 

the matter is left to the trial courtôs ñbroad discretionò to decide ñwhether óthe inaudible parts are so 

substantial as to make the rest [of the tape] more misleading than helpful.ôò  United States v. 

Jadusingh, 12 F.3d 1162, 1167 (1st Cir. 1994) (quoting United States v. Font-Ramirez, 944 F.2d 42, 

47 (1st Cir. 1991)); see also United States v. DiSanto, 86 F.3d 1238, 1250-51 (1st Cir. 1996); United 

States v. Saccoccia, 58 F.3d 754, 781 (1st Cir. 1995); United States v. Carbone, 798 F.2d 21, 24 (1st 

Cir. 1986).  The decision whether to allow the transcripts to go to the jury also is committed to the 

trial judgeôs discretion, as long as the judge makes clear that the tapes, not the transcripts, are the 

evidence. United States v. Ademaj, 170 F.3d 58, 65 (1st Cir. 1999); United States v. Young, 105 

F.3d 1, 10 (1st Cir. 1997); United States v. Campbell, 874 F.2d 838, 849 (1st Cir. 1989) (citing 

Rengifo, 789 F.2d at 980). 

 

(4) ñ[A]n instruction that the jury should consider only what is on the tape and not what is in the 

English transcript would not be appropriate.ò  United States v. Morales-Madera, 352 F.3d 1, 9 (1st 

Cir. 2003). 
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2.10  Flight  After Accusation/Consciousness of Guilt 
[Updated: 8/25/06] 

 

 

Intentional flight by a defendant after he or she is accused of the crime for which he or she is now on 

trial, may be considered by you in the light of all the other evidence in the case.  The burden is upon 

the government to prove intentional flight.  Intentional flight after a defendant is accused of a crime 

is not alone sufficient to conclude that he or she is guilty.  Flight does not create a presumption of 

guilt.  At most, it may provide the basis for an inference of consciousness of guilt.  But flight may 

not always reflect feelings of guilt.  Moreover, feelings of guilt, which are present in many innocent 

people, do not necessarily reflect actual guilt.  In your consideration of the evidence of flight, you 

should consider that there may be reasons for [defendant]ôs actions that are fully consistent with 

innocence. 

 

It is up to you as members of the jury to determine whether or not evidence of intentional flight 

shows a consciousness of guilt and the weight or significance to be attached to any such evidence. 

 

 

Comment 

 

(1) This instruction is based on United States v. Hyson, 721 F.2d 856, 864 (1st Cir. 1983); 

accord United States v. Camilo Montoya, 917 F.2d 680, 683 (1st Cir. 1990); United States v. 

Hernandez-Bermudez, 857 F.2d 50, 54 (1st Cir. 1988); United States v. Grandmont, 680 F.2d 867, 

869-70 (1st Cir. 1982).  ñEvidence of an accusedôs flight may be admitted at trial as indicative of a 

guilty mind, so long as there is an adequate factual predicate creating an inference of guilt of the 

crime charged.ò  Hernandez-Bermudez, 857 F.2d at 52; see also United States v. Zanghi, 189 F.3d 

71, 83 (1st Cir. 1999); United States v. Luciano-Mosquera, 63 F.3d 1142, 1156 (1st Cir. 1995). 

 

(2) A flight instruction also can be given when the flight in question was from the crime scene.  

Luciano-Mosquera, 63 F.3d at 1153, 1156; United States v. Hernandez, 995 F.2d 307, 314-15 (1st 

Cir. 1993). 

 

(3) If there is more than one defendant, the instruction should clearly specify that the absence of 

a particular defendant from the trial cannot be attributed to the others and is not to be considered in 

determining whether the others are guilty or not guilty. United States v. Rullan-Rivera, 60 F.3d 16, 

20 (1st Cir. 1995); Hyson, 721 F.2d at 864-65. 

 

(4) The First Circuit has highlighted the need to engage in a Fed. R. Evid. 403 evaluation before 

admitting evidence of flight.  Hernandez-Bermudez, 857 F.2d at 54 (ñ[I]t is a species of evidence 

that should be viewed with caution; it should not be admitted mechanically, but rather district courts 

should always determine whether it serves a genuinely probative purpose that outweighs any 

tendency towards unfair prejudice.ò (citation omitted)).  Evidence of threats to a witness deserves the 

same treatment.  See United States v. Rosa, 705 F.2d 1375, 1377-79 (1st Cir. 1983); United States v. 

Gonsalves, 668 F.2d 73, 75 (1st Cir. 1982); United States v. Monahan, 633 F.2d 984, 985 (1st Cir. 

1980); see also United States v. Rosario-Diaz, 202 F.3d 54, 70 (1st Cir. 2000). 
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(5) A similar instruction can be given when attempts to conceal or falsify identity might justify 

an inference of consciousness of guilt.   See United States v. Otero-Mendez, 273 F.3d 46, 54 n.3 (1st 

Cir. 2001); United States v. Tracy, 989 F.2d 1279, 1285 (1st Cir. 1993); United States v. Wallace, 

461 F.3d 15 (1st Cir. 2006) (use of alias). 

 

(6) The First Circuit has also approved expanding the instruction to include ñintentional hiding 

or evasionò when the evidence so warrants.  United States v. Candelaria-Silva, 162 F.3d 698, 707 

(1st Cir. 1998). 




