
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF PUERTO RICO

UNITED STATES OF AMERICA,
Plaintiff,

v.

ADALBERTO BRITO, 
Defendant

CRIMINAL NO. 03-146(DRD)

MOTION TO VACATE ORDER
FOR HEARING AND OTHER RELIEF

ESTHER CASTRO SCHMIDT, by her undersigned counsel, respectfully

moves this Court for an Order vacating its Orders conditionally disqualifying her

from representing defendant Adalberto Brito and setting a hearing at which she is

required to present evidence. She also moves the Court to reconsider and, upon

reconsideration, grant the motion of Attorney Ramón M. González to withdraw from

representation in this matter.

She makes this Motion in order to protect the Fifth and Sixth Amendment

rights of her client, Adalberto Brito, and her own right to represent her client, free of

the uncertainty and distracting side issues raised by the prosecution's opposition to

her appearance on his behalf.

In support of which it is alleged:

1. Esther Castro Schmidt is an attorney admitted to the bar of this Court in

1979. Between 1980 and 1990, she served as Senior Law Clerk to United States

District Judge Gilberto Gierbolini. From 1990 to 1996, she was appointed and served

as an Assistant United States Attorney, assigned to the Criminal Division in this
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District. Since 1996, she has been in private practice, specializing in the defense of

scores of persons accused in this Court. 

2. This Motion is made because the proceedings and Orders issued to date,

unprecedented in counsel’s experience, unless rescinded or modified as requested,

constitute a serious threat to her professional and personal reputation and ability to

defend Mr. Brito and other clients before this Court, as well as a grave infringement

of those clients' right to counsel of choice and due process of law.

RELEVANT PROCEDURAL HISTORY

1. Defendant Adalberto Brito Díaz was indicted on May 28,  2003. The

indictment charged him with conspiring with Randolfo de la Cruz Peguero to

distribute cocaine and heroin to an undercover agent. Both defendants were detained

without bail. Dockets 10, 11.

2. At the initial appearance, as is customary in this district when no counsel

appears at the arraignment and the defendants have not already secured private

counsel, the Magistrate Judge appointed the Federal Public Defender to represent De

la Cruz, and appointed a member of the CJA panel to represent Brito. 

3. Both men promptly obtained private counsel. Attorney Ramón González

appeared as privately retained counsel for Mr. Brito. Attorney Daniel Morrison

appeared as privately retained counsel for Mr. De la Cruz. Dockets 7, 13.

4. On October 14, 2003, attorney Morrison moved to withdraw as counsel

for Mr. De la Cruz. Docket 32. And see, Informative Pro Se motion, Docket  35. On
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November 13, 2003, counsel Castro filed her appearance on behalf of Mr. De la Cruz.

Docket 41.

5. On February 25, 2004, codefendant Brito, then represented by Attorney

Gonzalez-Santiago, rejected a package plea offer by the United States, and entered

a straight plea to Count One. Docket 49. Sentencing was set for May 28, 2004.

Docket 46.

6. Counsel Castro proceeded to trial on behalf of Mr. De la Cruz. In the

course of the vigorously-presented defense, Mr. Brito testified on behalf of Mr. de la

Cruz. See Docket 68.

7. Mr. De la Cruz was acquitted by the jury on March 15, 2004. Docket 73.

The jury returned its verdict after only an hour of deliberation. 

8. On April 16, Attorney Castro entered her appearance on behalf of Mr.

Brito. Docket 77.

9. On May 5, 2004, the United States filed a Motion Regarding the Notice

of Attorney Filed by Esther Castro on Behalf of Adalberto Brito. Docket No. 79. In

that motion, the United States, citing no case of rule whatsoever, contended that

“there is a potential conflict of interest as well as ethical issues that this Honorable

Court should consider before defense counsel Esther Castro Schmidt, Esq. is allowed

to represent Adalberto Brito Diaz at this stage of the proceedings.” Counsel Castro

filed a response on May 12, Docket Nos. 81, 82.
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10. Following a proceeding before the Court on May 13, 2004, a hearing was

set to take place on May 24, 2004. On May 20, the prosecution filed a Motion with

this Court objecting to Mr. Brito's version of the facts at his "safety-valve" debriefing.

Docket 84. 

11. On May 24, 2004, the Court held an in-chambers proceeding, without

the presence of the defendant, pursuant to the prosecution's request for a hearing

regarding the source of Ms. Castro's $3,000.00 fee for the sentencing proceeding.

12. On June 24, 2004, this Court issued an Order barring Movant from

appearing as on behalf of Mr. Brito as privately retained counsel for purposes of

sentencing, ordering Mr. González to remain in the case, and appointing him under

the Criminal Justice Act. Docket 87. The record reflects no such request to be

appointed made by Attorney Gonzalez. 

13. Upon reconsideration, this Court rescinded the June 24 Order and

scheduled an evidentiary hearing. Docket 92. Subsequently, at Mr. Brito’s urging,

counsel Gonzalez sought leave to withdraw his representation of Mr. Brito. Docket

96.

14. On August 24, another conference was held in chambers (without

defendant and without a reporter), at which the Court rejected as inadequate Attorney

Castro’s proffers, and ordered her to arrange for her client’s family to appear in the

capital city of the Dominican Republic to be available for telephone deposition. In
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In Nebbia the defendant told the court under oath in a bail reduction petition1

that he did not have sufficient funds to post the $100,000.00 bail set, but posted that
amount only hours after the reduction was denied. The surety was a commercial
bondsman. The District Court denied a hearing on the source of funds believing it had
no jurisdiction to do so. The Court of Appeals reversed, over dissent of Judge
Waterman, who predicted "a program of harassment ahead" should the prosecution
be permitted to conduct the hearing. 357 F.2d at 305.

particular, the Court ignored counsel’s representation that this imposed an undue

hardship on the family. 

15. Defendant has yet to be sentenced, and has made clear his desire to be

represented by Attorney Castro, and none other. The Court has set a further

proceeding for Friday, November 12, 2004.

INCORPORATED MEMORANDUM OF LAW

I. THE POWER OF THIS COURT IS NOT TO BE PLACED AT THE
SERVICE OF THE PROSECUTION IN ORDER TO DISQUALIFY
ESPECIALLY COMPETENT COUNSEL.

A. District Courts Have No General Authority to Investigate the
Source of Attorneys' Fees. 

The prosecution's Motion, and the Court's June 24, 2004 Order rest upon an

analogy to Nebbia v. United States, 357 F.2d 404 (2d Cir. 1966). ("A Nebbia hearing

was held . . . ," (Order, June 24, p. 1)). It is apparent from the Order, from the

prosecution's motions and arguments, and from the proceedings held to date, that the

Court reads Nebbia to authorize inquiry into the source of funds whenever there is a

request, accompanied by some allegation by the prosecution that the information may

be relevant to some possible or theoretical conflict of interest, or some "potential

ethical and evidentiary" issue.  Order, June 24, p. 5. 1
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Much of the law cited by this Court establishes the non-privileged nature of

information regarding attorney’s fees in specific cases and contexts. None establishes

the authority of courts to inquire generally, absent: (a) a legitimate grand jury

investigation inquiring into non-privileged matters; (b) a genuine conflict of interest

which the defendant declines or is unable to waive; or (c) a showing that there is non-

privileged information regarding a fee arrangement which is part of an ongoing or

contemplated crime or fraud perpetrated on the Court. None of those situations obtain

here. Counsel thus most respectfully submits that under the circumstances established

in this case, the Court, does not, "have the authority to inquire" further. 

Neither the Nebbia decision, nor subsequent practice, nor any statute nor case

law authorizes the inquiry undertaken here, which would not only require counsel to

inform the Court of the amount and source of her fees, but also compel other persons

to appear, at their own expense, for deposition in a foreign country. This Court has

no power over those individuals, and cannot use its power over counsel to require her,

as a condition of her representation, to compel his family to incur extraordinary

expenses to prove their payment of her fees.

The inquiry authorized by Nebbia derives from the specific "purpose [of bail]

. . . to aid the appearance of the defendant when wanted." United States v. Melville,

309 F.Supp. 824, 827 (S.D.N.Y. 1970). Critically, a district court's power to inquire

into the source of funds or property offered to guarantee a defendant's appearance is

derived from a statutory source. Prior to the Bail Reform Act, that source was Rule
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Here there have been no allegations of alleged or perceived misconduct, but2

had there been, there exist ample ways of dealing with the suspicion or allegation. 

46 of the Federal Rules of Criminal Procedure. With the enactment of the Bail

Reform Act, it is provided by 18 U.S.C. §3142(g)(4). See 1984 U.S.C.C.A.N. 27

(purpose of the section is to ensure that defendants do not post and forfeit bond as

part of a large drug operation's "cost of doing business"). The fact that Congress felt

it necessary to legislate in this respect even in the context of bail, and the absence of

any legislation authorizing the kind of proceeding the Court has embarked upon,

clearly demonstrates the lack of authority for the instant proceeding.

Here, not only is there is no statute, rule of procedure or other authority

established for permitting the inquiry, but there is no tradition of judicial discretion

in approving or rejecting an appearance by privately retained counsel in a criminal

matter.

While the role of surety implies a moral obligation by a third party, otherwise

beyond the reach of the court's contempt or disciplinary powers, the role of counsel

is one which requires certain determinations of character and fitness prior to any

appearance, and immediately subjects counsel to the disciplinary jurisdiction of the

court and the bar in the event of any alleged or perceived misconduct.  2

Thus, none of the factors or jurisdictional bases for the kind of inquiry allowed

by Nebbia exist here. Nor can its reasoning be stretched, by analogy, to the facts of

this case without snapping all logical moorings.
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B. None of the Specific Circumstances that Authorize Inquiry into the
Source of Attorneys Fees Exists here.

1. No Grand Jury has requested this information. 

This case presents the fundamental question of whether there exists any

statutory or other authority for this Court to require, upon the adversary's request, that

counsel for one party prove his or her loyalty, moral suitability and financial

responsibility to the client, rather than some hypothetical third party. The cases

holding that the source of counsel fees may not be privileged all reveal specific

circumstances and sources of authority for the inquiry: a grand jury investigation, the

existence of an unwaivable conflict of interest, or the very real likelihood of such a

conflict, or some concrete showing that the fees form part of a continuing crime or

fraud committed, continued or covered up by the payment of the attorney's fees. None

of these circumstances exists here.

In the first place, no grand jury has required the information the court seeks

counsel to compel others to provide. That source of jurisdiction and compulsion is

absent. Even in that context, district and appellate courts have set limits to what may

be inquired of an attorney at what point in the proceedings, for what purpose and

upon what showing. Because of the paramount value of the Sixth Amendment right

to counsel, grand jury subpoenas may be quashed or stayed when their enforcement

threatens to disrupt an established attorney-client relationship. Nor are they justified

merely because the prosecution seeks to learn who paid counsel fees. Rather, there

must be some independent legitimate purpose. See e.g., In Re Grand Jury Subpoena,
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Doe (Slotnick), 781 F.2d 238 (2d Cir. 1985)(post-indictment subpoena to counsel

could violate defendant's Sixth Amendment right, while no showing of necessity

required pre-indictment, assuming questioning is restricted to issues relevant to

crime-bosses' payments to show his leadership in RICO organization); United States

v. Klubock, 832 F.2d 649, 653 (1st Cir. 1987)(forcing an attorney to become a witness

is sufficient to create a conflict between the attorney's and the client's interests, and

interfere with the defendant's Sixth Amendment right); Whitehouse v. United States

District Court for the District of Rhode Island, 53 F.3d 1349 (1  Cir. 1995) (subpoenast

to attorney implicates the attorney client relationship).

Furthermore, even where an independent grand jury proceeding provides

jurisdiction for an investigation into the source of fees, in recognition of their duty

to protect the defendant's Sixth Amendment rights, federal courts may require a

showing of the relevance, good faith and absence of alternative sources for the

information shought. See e.g., In Re Grand Jury Subpoena Duces Tecum, 615 F.Supp.

958, 964 (D. Mass. 1985); In Re Special Grand Jury No. 81 (Harvey), 676 F.2d

12005, 1011 (4th Cir. 1982); In re Grand Jury Matters, 751 F.2d 13, 18 (1st Cir.

1984); In Re Simels, 767 F.2d 26, 30 (2d Cir. 1985); In Re Stolar, 397 F.Supp. 520

(S.D.N.Y. 1975). Essentially, this requires the prosecution to not only show some

legitimate need for relevant evidence, but also to convince the court that it has no

reasonable alternative to compelling the testimony during the representation, or in a
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Indeed, there has been no “third party” payment here. The source of the funds3

to pay counsel Castro is the client’s family. 

manner that would threaten counsel's ability to continue to represent her client by

creating a conflict.

2. There has been no showing that an inquiry is necessary to avoid
an unwaived or unwaivable conflict of interest.

The government's May 5 motion refers to a "potential conflict of interest" in

connection with Attorney Castro's representation of Mr. Brito, but provides no

support or explanation for that assertion. Moreover, the Court's Order is similarly

without any basis for the suggestion that a potential or theoretical conflict of interest,

occasioned by the payment of fees by a third party, may impair or affect counsel’s

loyalty.  3

The law is clear. Mere successive representation of two individuals, even those

with totally adverse interests, does not constitute a conflict of interest. See e.g.,

Mickens v. Taylor, 535 U.S. 1074 (2002)(counsel had previously represented victim

of current client, on trial for murder). Nor does successive representation of various

persons associated or suspected of association in a criminal enterprise. See e.g.,

United States v. Reyes Vejarano, 273 F.3d 94, 97 (1st Cir. 2002)(cited at page 5 of

the Court's June 24 Order)(no conflict, even where counsel successively represented

more than three alleged members of same drug organization and was under

investigation in connection with his relation to the criminal enterprise).
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The Court has never inquired of Mr. Brito about his awareness of the facts or4

principles that would inform any concern about any potential conflict of interest, has
never explained the right to independent counsel or the sought to determine whether
he wished to waive his right to conflict-free counsel.

The possibility of a conflict in this case is purely speculative. Upon

confrontation with the facts, the speculation evaporates. Ms. Castro's original client,

Mr. De la Cruz, has been acquitted. He is thus no longer subject to accusation and

trial for this offense. And Mr. Brito, her current client, has acknowledged his

involvement in the facts of the offense by pleading guilty, and by his own testimony

at Mr. De la Cruz' trial. Neither his plea nor his testimony are adverse to Ms. Castro's

client. Had he inculpated her former client, then subsequently requested her

assistance, there would be a potential conflict of interest warranting a Foster-type

inquiry. Here, however, there is no conflict, actual or potential. 

When Mr. Brito made the decision to plead guilty, he had independent counsel.

That counsel was also retained, but no inquiry of the sort required of counsel Castro

has been or should be requested.  When Mr. Brito made the decision to testify, he had

indpendent counsel. And during his testimony, he was represented by independent

counsel. Now that the only phase of his case that remains is his sentence, he seeks to

be represented by an attorney whose competence and attentiveness to her client has

inspired particular confidence.4

Because of the procedural and factual of this case, there is no scenario under

which counsel Castro would be called upon to violate her loyalty to either client. The

only issue before the Court is what sentence is appropriate for Mr. Brito, pursuant to
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his admission and plea. The prosecution has not explained how it believes the source

of Ms. Castro's fees might be relevant to that determination, or how it could create a

conflict of interest that could prejudice Mr. Brito at sentencing. 

Without any showing of any conflict of interest -- "potential" or otherwise ––

the government cannot bring the court's power to bear to discover information

concerning payment of attorney's fees, or to impinge upon Mr. Brito's counsel of

choice. The absence of any facts to sustain the alleged basis for the inquiry, in

addition to the absence of any independent basis for the exercise of the Court's power,

point to the heart of the elephant in the living room: the prosecution's discontent with

Mr. Brito's role in Mr. De la Cruz' trial, and its desire to retailiate for the acquittal

obtain by movant for her prior client.

3. There has been no showing that the inquiry is necessary to
avoid the perpetuation of a fraud or criminal offense. 

The Court's Order, at page 2, reflects a concern that Movant's $3,000.00 fee

may have been derived from illegal activity: "[T]he sudden presence of large sums

of money to pay attorneys' fees is at least suggestive of involvement with illegal drugs

or the drugs beeing the source of the money" to pay the fees. Apart from being

factually inaccurate – Mr. Brito had already engaged retained counsel and did not

suddenly acquire money for an attorney, nor can a $3000 retainer be deemed in any

way “large” – this general observation does not give the Court authority to conduct

an investigation.
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Where there exists a jurisdictional basis for doing so, in the context of a grand

jury, and occasionally during cross-examination at trial, courts may authorize inquiry

into the payment of attorney's fees and other aspects of the attorney-client

relationship. This is undertaken only once a prima facie showing is made that the

communication involved legal advice for the purpose of assisting in or furthering the

commission of criminal acts, or perpetrating a fraud on the court.  See e.g., United

States v. Reeder, 170 F.3d 95 (1st Cir. 1999); Chaduhry v. Gallerizzo, 174 F.3d 394

(4th Cir. 1999). 

Furthermore, fee information may well be privileged. See e.g., United States

v. Sindel, 53 F.3d 874, (8th Cir. 1995)(attorney could not release information about

payments on behalf of a client without revealing substance of communication); Ralls

v. United States, 52 F.3d 223 (9th Cir. 1995)(identity of fee-payer and fee

arrangements inseparatble from privileged communications); United States v.

Sanders, 979 F.2d 87 (7th Cir. 1992)(protecting against disclosure of client's

identity); United States v. Gertner, 874 F.Supp. 729, (D.Mass. 1995), aff'd 65 F.3d

963 (1st Cir. 1995)(counsel could not be required to reveal name of client who had

paid $10,000.00 in cash, where her client was indicted as "John Doe" for narcotics

transaction). 

The crime-fraud doctrine, as an exception to a privilege, is a rule of evidence,

not an independent basis for jurisdiction. The burden is on the party seeking the
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information to show the factual basis of its assertion that the "crime-fraud exception"

applies. 

Finally, the term "crime-fraud exception" is a term of art which is narrowly

cabined to avoid expansive interpretations which would infringe Sixth Amendment

rights. It applies not to the retrospective search for evidence of past wrongdoing and

any relation between already-committed crimes and counsel fees, but "only to

communications about ongoing or future activities," (X Corp. v. Doe, 805 Supp. 1298,

1306 (E.D.Va. 1992), aff'd, 17 F.3d 1435 (4th Cir. 1994). And see e.g., Redder,

supra; In re Grand Jury Proceedings, 102 F.3d 748 (4th Cir. 1996); United States v.

Chen, 99 F.3d 1495 (9th Cir. 1996).

Bare allegations that the Court should investigate because the facts are unusual,

adverse counsel does not believe the defendant (or his counsel), or suffered an

unexpected defeat, do not warrant entering the delicate area of attorney-client

relations. To establish the crime-fraud exception, the proponent of an inquiry must

make a prima facie showing, via non-privileged information, to the effect that the

communications were either "for an unlawful purpose or to further an illegal scheme"

or "reflect an ongoing or future unlawful or illegal scheme or activity." X Corp. v.

Doe, 805 F.Supp at 1307. In support of its request to compel information, the party

asserting the crime-fraud exception must establish "a factual basis adequate to support

a good faith belief by a reasonable person" that evidence exists to establish the

ongoing or future unlawful purpose or scheme, and may request the court to review
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materials in camera in making its determination. But mere allegations of generalized

suspicion do not warrant further inquiry. 

The Court has embarked upon an inquiry concerning the propriety of third

party payment of attorney's fees. This has been done despite the total lack of any

showing – prima facie or otherwise – that Ms. Castro's loyalty is in any way divided.

Accepted and long-standing ethical standards sanction the payment of attorney's fees

by a third party (in this case, defendant's family), so long as an attorney provides

undivided loyalty to the represented client. There is no indication that Ms. Castro has,

in any way, breached those standards, or that further intervention is required to

protect any legitimate interest of any party to this litigation, or the dignity of the

Court.

II. THE COURT’S ONGOING SERIES OF ORDERS BURDENS
MR. BRITO’S RIGHTS TO COUNSEL AND DUE PROCESS. 

The Sixth Amendment right to counsel is "of such a character that it cannot be

denied without violating those 'fundamental principles of liberty and justice which

lie at the base of all our civil and political institutions.'" Powell v. Alabama, 287 U.S.

45, 47 (1982). It is thus one of the very few rights implicit in the concept of "due

process" guaranteed by the Fifth Amendment.  The right to counsel includes not

merely the right to some counsel, but the right to specific counsel of their choosing,

counsel in whom the defendant has and can place his or her trust and co-operate fully,

feeling that, win or lose, his freedom was defended, and his dignity vindicated. 
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Attorney González has informed the Court that he received his fees in the5

same manner and from the same source as Movant, but the Court and the prosecution
correctly saw no reason to inquire further and do not object to his continuing
representation.

The right to counsel of choice is an integral part of our adversary system of

justice, the bedrock of our notions of Due Process. Ours is not a system where the

prosecutor, either directly or by invoking the powers of the Court, may pick counsel

for any defendant. The prosecution's conduct here belies all protest of benign

intentions or lack of interest in controlling Mr. Brito's choice of counsel. The record

precludes any argument to this effect.  5

Codefendants can waive the right to separate counsel, assuming no conflict in

their interest such as would be prohibited by professional ethics. See e.g., Glasser v.

United States, 315 U.S. 60 (1942). Affording defendants the right to waive the right

to conflict-free counsel is part and parcel of the right to counsel of one's choice. Rule

44 provides for the procedure to be undertaken when the Court believes there is the

possibility of a conflict. No such procedure was ever requested here, and the one

requested is clearly not designed to ensure the defendant's right to the effective

assistance of counsel. 

Rather, the reverse is true. The prosecution's motion has the purpose of

interfering with the defendant's choice of counsel and barring an effective advocate.

"In seeking to disqualify a defendant's chosen counsel, the government has a heavy

burden of establishing that concerns about the integrity of the judicial process justify

the disqualification." United States v. Washington, 797 F.2d 1461, 1465 (9th Cir.
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1986). This Circuit has recognized and rejected other efforts, perhaps more crude but

not substantially different in result, to disqualify competent counsel. See, e.g.,  United

States v. Diozzi, 807 F.2d 10, 16 (1st Cir. 1986). There, the prosecution argued it

planned to call defense counsel for a husband and wife to testify regarding certain

statements, already made public by the defense and their counsel, which the

prosecution argued constituted its best evidence of consciousness of guilt. For

purposes of this argument, most significant is the Court of Appeals' rejection of the

prosecution's argument that the substitution of other competent counsel would mean

no harm to the defendant's Sixth Amendment rights. The Court of Appeals reminded

the prosecution there, in words which must be taken to heart here:

Such an approach would entirely eviscerate a defendant's
right to counsel of choice. Moreover, such an approach
would be at odds with the Supreme Court's reasoning in
United States v. Flanagan, [465 U.S. 259 (1984)], that the
sixth amendment right to counsel of choice “reflects
constitutional protection of the defendant's free choice
independent of concern for the objective fairness to the
proceedings.”

CONCLUSION

Continuing the investigation requested by the prosecution, and requiring

Attorney Castro to produce information, or conditioning her appearance on

compelling others to do so, is unwarranted by the facts of this case. It is not designed

to protect her client’s Sixth Amendment right, but rather violates that right. Because

it allows the prosecution to determine which counsel a defendant should have, it

undermines our adversarial system of justice – the cornerstone of our concept of due
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process – and it is not authorized by any law, regulation, rule or procedure. For all of

the foregoing reasons, the Court should acknowledge Ms. Castro as Mr. Brito’s

counsel of record, grant Mr. Gonzalez’ motion to withdraw, and schedule Mr. Brito’s

sentencing. 

IT IS CERTIFIED that this motion has been electronically served upon:

AUSA Jenifer Hernandez. 

RESPECTFULLY SUBMITTED. 

In San Juan, Puerto Rico, November 19, 2004.

S/Rachel Brill                                   
RACHEL BRILL
USDC No. 204803
Suite 1113, Mercantil Plaza Building
Ponce De Leon Avenue
San Juan, PR  00918
Tel: (787) 753-6131
Fax: (787) 753-7053
E-mail: rabrill@attglobal.net

S/Linda Backiel                                   
LINDA BACKIEL
Avenida Pol 497
Apartado 597
Las Cumbres
San Juan, PR 00926-5636
Tel: (787) 760-4240
Fax: (787) 751-4941
E-mail: ollb@coqui.net

mailto:rabrill@attglobal.net
mailto:ollb@coqui.net
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